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Patterns of Exclusion: Sanitizing

Space, Criminalizing Homelessness

Randall Amster

I N RECENT YEARS, A PAtTERN HAS EMERGED, A SEEMINGLY SELF-EVIDENI REND

toward restricting, regulating, and removing from public view persons
commonly referredto categoricallyas “the homeless.”1 first encounlcrcd

theseprocessesin avarietyof scholarlyandjournalisticsourcesand,mostacutely,
in my thenplaceof residence,Tempe,Arizona,asouthwestern“college town” of
just under200,000thatis often seenas the socialandrecreationalcenterof the

Phoenixmetropolitan area,While exploring thesequestionstheoreticallyand
pragmatically, I discoveredthat rather than an “emerging” trend, patternsof
spatial exclusionand marginalization of the impoverishedthat haveexisted
throughoutmodernhistoryhavereemerged.

As such,this studyattemptsto locate contemporarymanifestationsof these
patternsin their historicalcontexts,comprisinga theoreticaloverview of anti-
homelesslegislationandregimesof spatialcontrol.Moreover,theseinquiriesarc
groundedin events and activities observed in practice,drawing upon various
mediapublications,governmentandcorporatedocuments,participantobserva-
tions of homelesscommunities,andopen-endedinterviewswith streetpeoplein

Tempe(approximately75,conductedoverathree-yearperiodfrom 1 998to 2001).
In theend,bothmy theoreticalexpositionandgroundedcasestudyconcludethat
homelessstreetpeople have been frequentsubjects of demonizat.ionand
criminalization, and that contemporarytrends reflect evenfurther “advance-
ments” in patternsof regulatoryfervor and casualbrutality. Accordingly, this
study aimsto illuminate thesetrends,to raiseawarenessabout andencourage
activismaroundtheimplicationsfor thehomelessandthepublicspacestheyoften
occupy,andto make“legible” the violencethatpervadessuchsocialpolicies.

What is it about the homelessthat inspiressuchovert antipathy from main-

streamsociety?Whatis so specialabouttheir particularvariety of deviancethat
elicits such a vehementand violent responseto their presence?After all, “the
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homeless”as a classlack almostall indicia of’ societalpower, posingno viable
political,economic,ormilitary threatto thedominantculture.Ofcourse,asstudies
of deviancehavecontinuallyborneout,asociety’sresponseto“deviant” elements
is rarelylinked in a direct way to anyactualor credibletht’eat.Thethreatis more
oneofperceptionthanreality, moreof a societalpreemptivestrike againstan as-
yet-unbornthreatthatoftenoriginateswithin thedominantcultureitself,but finds
concreteexpressionin some abject, powerlesselementof society, As such,
depictionsof “deviantsubcultures”in themainstreammediaarelikely to feedinto
stereotypesof danger,disorder,disease,and criminality, helpingtoconstruct“the
other” as inferior, inhuman,unsympathetic,deservingof their fate, andperhaps
evenrequiringpunitivemeasures.Thatall ofthis arisesmorefromperceptionthan
fact testifiesto thepowerofhumanemotionsandcollectiveconsciousness,aswell
as to their hori’or. H is, afterall, a shortjourneyfrom diversity to deviance,from
deification to demonization,and from sanctificationto criminalization.

Demonization and Disease

As HenryMiller(199I) hasobserved,therehavebeentimesin historyin which
the image of the homelessbeggarwas one of sacrificial piety and mendicant
holiness.Nevc,’theless,suchcharacterizationshavebeenthe exception,and, at
least sincethe enclosureof the commonlandsin 16th-centuryEngland,almost
nonexistent.Oncedomainsofprivatepropertybegantodominatethe culturaland
physicallandscape,“vagrancybeganto heseenasathreatto the orderof things”;
later, as urban centers began to develop and market economies took hold,
“vagrancy was to he perceivedas a threatto capitalism” (Ibid.: 9). This was
particularlytruein thedevelopingUnitedStates,whereaversionof theProtestant
Woi’k Ethic is intimately connectedto the nationalmythosof equalopportunity
andfree-marketmeritocracy(cf Weber,1958).Fastforwardingtothepresent,the
dominantcultureheavilystigmatizespovertyasan “individual pathology,”i’ather
thanastructui’al phenomenon,’andthe homeless— becauseof their inescapably
public presenceand frequentjuxtapositionto centersof leisure — invariably
inspirethemostvirulentderogationandovertanimus.Poorpeoplewith homesare

atleast“outof sight” fot’ thedominantculture,ifnot “outof mind”; lackingprivate
spaces,however,thehomelessareoften in plain view, andthereforearesubject
to the mostdirect foi’ms of official exclusionandpublic persecution.

In mainstreampublications,bothacademicandjournalistic,evendepictions
intendedto he sympatheticto the homelessoften contribute to a mindsetof
demontzation.One of the most enduring signs of this is the associationof
homelessnesswith imagesof dirt, filth, decay,anddisease(seeGowan,2000:98).
HenryMiller (199I: 22)notesthathistorically thevagrantwasseenasapersonof
“many vicesanddebilities; was sickly and sufferedfrom theravagesof tubercu-
losis, typhus, cholera,sct’ofula, rickets, and other disorderstoo numerousto
mention; was apt to be a memberof the despisedraces;[and whose] life was
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characterizedby all the usualdepravities:sexuallicense,bastardy,prostitution,
theft.” Miller’s analysissuggeststwo relatedstrandsthat contributeto homeless
stigmatization. The first arises from invocations of disorder, illegality, and
immoralityandleadstoprocessesofregulation,eriminalization,andenforcement.
The secondis thediseaseanddecayimage,which leadsto processesof sanitiza-
tion, sterilization,andquarantine.In a sense,thesetwo spheresareinseparable,
leading to the sameendsof exclusion,eradication, anderasure.Both strands
convergein anothersensevis-à-visthe homelesswho occupyspacesthat, like
themselves,areoftenviewedas dirty anddisorderlyandthusrequireregulation
andsterilization; asMike Davis (1990: 260) opines,“public spaces,” like the
homeless,are imbued with “democratic intoxications, risks, and unscented
odors.”

Theanalysisin thisessayconsidersthe“disease”metaphorto beconceptually
distinctfromthe“disorder” image.Thisarisesout ofthe“Disneyfication”of urban
spacethatgeographershaveoftennoted(e.g., Sorkin, 1992), sincethe Disney
metaphor(andreality) is oneof antisepticsterility anddisinfectedexperience,of
shiny surfacesandsqueaky-cleanimages.It is the apotheosisof whatHerman
Hessedescribedin SteppenwolJ(1972:16) as“bourgeoiscleanliness,”represent-
ing “the very essenceof neatnessandmeticulousness,of duty anddcvotion...a
paradiseof cleanlinessandspotlessmediocrity,of orderedways.”Disneyis above
all thesterilizedenvironment,aplacestrippedof anyoutwardsignsof filth, decay,
spoliation,or despair.Underneaththat facade,however,is an interior dystopian
world of darkness,brutalefficiency, neurosis,rigid control, andemptiness.As
Hesse(1972:23—24)describestheplight of hisprotagonist,trappedin aplacenot
unlikethe Disney-dystopia,thediseasehe suffersfrom “is not the eccentricityof
a singleindividual, but the sicknessof the timesthemselves,the neurosisof that
gencration...asickness,it seems,thatby no meansattacksthe weakandworthless
only hut, rather,preciselythosewho arestrongestin spirit and richestin gifts.”
Disneyland,then,comestobeseennot asaplaceforthe“clean” to gatherandplay,
hut as an antisepticretreatfor the diseasedof spirit to be temporarilydistracted
from the depredationsof their existence.in a sense,it might be said that “the
palpable fears of the bourgeoisie” (Mitchell, l997a: 328) have, throughout
modernity,reflecteddoubtsaboutthe healthandvitality of the elite classes——

doubtsthatareoftensubsequentlyprojectedon andattributedto somemarginalized
or colonized“other” (ct Fanon, 1991).

In light of thehegemonicnatureof theDisneyaesthetic,it is worthconsidering
how this notion of “disease”seemsto originateprimarily within the dominant
culture,andthenis projectedontomarginalizedpopulationssuchasthehomeless.
In this regard,it is instructiveto considerhow constructionsof streetpeopleand
thehomelessserveto perpetuatestereotypesandmaintainstigmatization,since
theseprocessesserveto reinforcesuchprojectionsandreify houi’geoisfears.As
TalmadgeWright (1997:69) infers,“the homelessbody in thepublic imagination
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representsthe body of decay,the degeneratebody, a body that is constantly
rejectedby the public as ‘sick,’ ‘scary,’ ‘dirty,’ and ‘smelly,’ anda host of other
pejorativesusedto createsocialdistancebetweenhousedandunhousedpersons.”
This senseof social distancingreflects“the desireof thosewho feel threatenedto
distancethemselvesfrom defiledpeopleanddefiled places..,placesassociatedwith
ethnicandracial mninorities,like theinnercity, [that] arestill taintedandperceivedas
polluting in racistdiscourses,andplace-relatedphobiasJthat]aresimilarly evidentin
responseto otherminorities,like gaysandl the homeless”(Sibley, 1995: 49, 59).

Tn analyzing“new tirbanspaces,”Wright (2000:27) thusobserves:“In effect,
streetpeople,campingin parks,who exhibit appearancesat oddswith middle-
classcomportment,evokefearsof ‘contamination’anddisgust,a reminderof the
power of abjection. Homelesspersonsembody the social fear of’ privileged
consumers,fear for their families,for their children,fear that ‘those’ peoplewill
harm them and thereforetnust be placed as fat’ away as possible from safe
neighborhoods.”Likewise, SamiraKawash(1998:329) notes:“Thepublic view
ofthehomelessas ‘filth’ marksthedangei’of thisbodyasbodyto thehomogeneity
andwholenessof thepublic....Thesolutionto thisimpasseappearsastheultimate
aim of the ‘homelesswars’: to exertsuch pressuresagainstthis body that will
reduceit to nothing,to squeezeit until it is sosmallthatit disappears,suchthatthe
circleol’ time social will again appearclosed,”Bringingthiscycleol’ (lemonization
and repressionto its logical conclusion,Wright (2000: 27) concludes: “The
stibscquentsocialdeathwhichhomelesspersonsendureis all too oftenaccompa-
niedby real deathandinjury as social exclusionmovesfrom criminalizationof
povertyto socialisolationandincarcerationin institutionalsystemsof control—
sheltersandpi~is~s”

Disturbingly, manyproponentsof regulatingandcriminalizing the homeless
readilyembracesuchdiseasemetaphorsandtheirethnocidalimplications.Robert
Ellickson (1996), Yale Law SchoolProfessorof PropertyandUrbanLaw, for
example,implicitly affirmstheimagethroughhis“revulsionatbodyodorsandthe
stink of urineandfeces”(Waldron,2000).“Others,includingmanycity officials,
celebrategentriticationforreversingurbandecayandboostingthe taxbase.They
often referto it as ‘revitalization,’ drawingon the metaphorsof disease,detei’io-
ration, death,and rebirth” (Williams, 1996: 147). As Jeff Ferrell (2001; 175)
observes,“drawingon evocativeimagesof filth, disease,anddecay,economicand
political authoritiesengagein an ideologicalalchemythroughwhich unwanted
individuals become[a] sortof ‘streettrash’ [and which] demonizeseconomic
outsiders,stigmatizescultural trespassers,and therebyjustifies the symbolic
cleansingof thecultural spacesthey occupy.” Countlessnewspapereditorials,
includingcartoons(cf Wright, 1997: 209),contributeto thesetrendsby depicting
thehomelessasvile, malodorous,anddangerous— which is starklyevidentin an
ArizonaRepubliceditorialimageofTempe’smajordowntownthoroughfare,Mill
Avenue(February12, 2000).
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In political terms, the pervasivenessof the diseaseimagein connectionwith
thehomelessservessimultaneouslytoempowerofficialsandmerchantstoassume
the mantle of speakingfor “the community” in devising and implementing
schemesto removetheperceivedthreat,and to disempowerthe homelessfrom
havingeffective domainsof self-presentationandresistance.As Wright (1997:
39) concludes,“living with ‘spoiled identities,’ the very pool’ arecategorized,
inspected,dissected,andrenderedmute in thepublic dliscourseabouttheirfuture
by thosewhohavethepowertoenforce[such]categoricaldistinctions.”Tempe’s
“Piper” (interview, 2000), a 20-year-oldself-described“gutter punk,” waxes
philosophicallyaboutthe wholestateof affairs:“They think their liveswould be
somuchbetterif theydidn’t haveto seethe ‘slime’ andthe ‘scum’ that lives on
the street,but you know what?This is fucking real life, this is here, a diverse
amountof things— in this world you neverknowwhatyou’re gonnasee,sowhy
try to hideit?Theirkids aregonnafind out aboutit anyway.”Lyn Lofland(1998:
190)alsonotesthiseventualpermeationof homelessidentity, despiteattemptsat
regulation:“If regulationalonecouldachievethepurificationof thepublicrealm,
wewouldall currentlylive in aworldfrom which...thehomeless...hadcompletely
disappeared.”Nonetheless,despitetheirlackof full realizationin thepresent,it is
apparent,as Ferrell (2001: 175) explains,that such effoi’ts “promote a typeof
spatialcleansingwherebyunwantedpopulationsareremoved,by the forceof law
andmoney,from particularlocationsand situations.But this spatialcleansingis
atthesametimeaculturalcleansing;as economic,political, andlegal authorities
workto recaptureandredesignthepublic spacesof the city, theywork to control
public identity andpublic perceptionas well, to removefrom new spacesof
consumptionanddevelopmentimagesof alternativeidentity.”

Disorderly Conduct: The Absurdity ofAnti-HomelessLegislation

It is not much of a stretchto movefrom this senseof “spatial cleansing”and
“cultural sanitization”(ibid.: 169)to patternsof criininalizationandenforcement.
As Smith (1994)notes,“increasingly,communitiesareusing thecriminal law to
cleansetheir streetsof homelesssurvivors.”Whereasthe “disease”metaphoris
predicatedon a view of thehomelessasphysicalpestilence,the “disorder” image
uponwhich crimninalizationoftenis basedarisesfrom aview of the homelessas
a“moral pestilence”(Simon,1992;ef MeConkey,1996)anda“threattothesocial
order” (Simon, 1992).Whereasthedepictionof diseaseleadsto theimpositionof
regimesof sterility andsanitization,imagesof moraldecayandsocialdisorderset
thetablefor legislativeeffortsaimedatregulatingstreetpeopleandcriminalizing
homelessness.Whereasthe formerresultsin a typeof “cultural cleansing”(cf
Noonan,1996), thelatterbeginsto approachethnocidalproportionsin its useof
overtforce, imprisonment,andconcentration— constitutingwhatDonMitchell
(1997a)haslikenedto a“pogrom.” WhereasDisneyficationdenotesthe friendly
faceof fascism,criminalizationoftenrepresentsits blatantbrutality.
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For atleastsix centuries,homelessnesshasbeenassociatedwith “disorder”
(e.g.,Simon, 1996: 159) and“criminality” (e.g.,SnowandAnderson,1993: II;
Wright, 1997: 212),patternsthatcontemporary“official efforts to harass,punish,
or restrict transientpeoplewho usepublic spaceare repeating”(Stoner, 1995:
151). Mitchell (1 997a: 3 12) evensuggests,quite appropriately,thatwe ought to
he talking about “recriminalizing hornelessness.”Constructingthe other as
dlisorderlyandcriminal requirestheconstructionandmaintenanceof adominant
culturethatembodiesorderandlawfulness.It is equallyapparentthatstandlards
of civility andlegality aregenerallydeterminedby thoseinpositionsofpowerand
advantagewho manipulatesuchstandardsto suit their interestsandprotecttheir
domainsof property andauthority, Thus, any constructionof ‘‘otherncss’’ as
lawlessnessnecessarilybecomesa self-fulfilling prophecy — as numerous
sociologicalexpositionsof “labeling theory” haveindicated! (e.g., Lauderdale,
1980)— sinceonecanonly beguilty of violating alawajiersomeoneelsepasses
it. In otherwords, it is the law itself that essentiallycreatesthe crime.

Suchtautologieswereprominentlydisplayedin an articlewritten soonafter
passageof aSeattleordinancethat crirninalizedsitting on sidewalks:

“This isnot aimed atthehomeless,it isaimedatthelawless,”saysSeattle
City Attorney Mark Sidran. By “the lawless” Sidran and other city
officials meanpeoplewho, lackinganywhereelseto go, sit down on the
sidewalk.Jim Jackson,an Atlanta businessman,confidently declares
thathis city’s new laws will “not punishanyonebut the criminal.” San
Fm’ancisco’sMayor FrankJordanasstuesus that“homelessnessis not a
crime. It is not a crime to be out therelooking like an unmadebed. But
if criminal behaviorbeginsthenwe will stepin andenforcethe law”
(Howland, 1994: 33).

The logicalflaw in this “official” positionis all too apparent:“But if criminal
behaviorbegins ““We punish only the criminal.” “It is aimedatthe lawless.”
All of thesestatementsaremadein refem’enceto conductsuchas sitting on the
sidewalk that, before passageof this recentspateof laws, had beenlegal and
generallyseenas innocent,acts.Now, by virtueof a law prohibitingsitting, an
entirecategoryof peopleis made“criminal” for actscommittedhejhre the law
existed!Thelesson?If you wanttoeliminateaparticularsocialclassorsubculture
or deviantgroup, locatesomebehaviorthat is largely peculiarto that groupand
makeit illegal. Alternatively, onemay passlaws under the guise of universal
applicability thatplainly affectonly thetargetcommunity:“Thelaw in its majestic
equa]ity forbids the rich as well as the poor to sleepunderthe bridges”(Anatole
France,in Waldron, l99l),2 In theend, as Waldron(1991)pointsout, “everyone
is perfectly awareof the point of passingtheseordinances,and anyattemptto
defendthem on the basisof their generalityis quitedisingenuous.”

Returning to the first strategysuggestedabove, in which “the targeted
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‘behaviors’ at’e thosewhichcharacterizecertainsocialclasses”(1WW, 1994),the
aim is simply to locatea behaviorpeculiarto thetargetgroupandcriminalizeit.
With the homeless,it is very apparent:panhandling,sleepingin public, and
sidewalksitting.Despitefrequentassertionsthatonly “conduct” is beingtai’gcted
andnot “statu.s” (e.g.,Kelling andColes,1996:40), it is clearthatcertainconduct
attachesto specific groups,and that proscribing the conduct is equivalentto
criminalizingthecategory.In somecases,as with teencurfewsor “car cruising”
laws,theprohibitedconductaffectsthetargetgroup’sidentitiesandliberties,hut
doesnot necessarilyundei’minetheir basicability to survive. Neil Smith (1996:
225),however,observesthat“the criminalizationof moi’eandmoreaspectsof’the
everydaylife of homelesspeopleis increasinglypervasive.”Likewise, Fcrrell
(2001:164)notesthat thedaily livesof thehomeless“areall hutoutlawedthrough
a plethoraof newstatutesandenforcementstrategiesregardingsitting, sleeping,
begging,loitering, and‘urbancamping.”3As Mitchell (l998a: 10) emphasizes,
“if homelesspeoplecanonly live in public, andif the thingsonemustdo to live
arenotallowedinpublicspace,thenhomelessnessis not justcriminalized;life for
homelesspeopleis madeimpossible.”Theimplicationsandi intentionsai’e all too
clear:

By ineffectannihilatingthespacesin whichthehornclc.ssmustlive, these
lawsseeksimplyto annihilatehomelesspeoplethemselves....The intent
is clear: to control behaviorandspacesuchthathomelesspeoplesimply
cannotdo whattheymustdo in order to survivewithoutbreakinglaws.
Survivalitself is criminalized....in otherwords,we arecreatinga worldi
in whicha wholeclassof peoplesimplycannotbe,entirelybecausethey
haveno placeto be (Mitchell, 1997a:305—31l).4

Accordingto Smith (1996:230), “in the re~ianchistcity, homelesspeoplesuffer
a symbolic exterminationand erasure.”

An impressiveanddetailedbody of work that illustratesandamplifiesthese
points hasbeengeneratedby Maria Foscarinisandvarious associatesaffiliated
with hem’ NationalLaw Centeron HomelessnessandPoverty(NLCHP). A series
ofscholarlyarticles(e.g.,Foscariniseta!.,1999; Foscarinis,1996; Foscarinisand
Herz, 1995; Brown, 1999),demonsti’atesbeyonddoubtanongoingandpervasive
national trend toward “the crirninalization of homelessness,”evidencedby the
mountingnumberof cities andtownswith laws pm’ohihiting behaviorsincluding
“aggressivepanhandling,”“urbancamping,”and“sidewalksitting.”5 In assessing
the purposeof theselaws, Foscarinis(1996: 22) notesthat “some cities state
cxpm’esslythattheir intentionis to drivetheir homelessresidentsout of thecity....
in othercases,the statedpurposeis to removehomelesspeoplefrom particular
places,such as parks, streetsor downtownareas....Sometarget the ‘visible’
homelesswith the goal of making them ‘invisible.” Noting certainnegative
effects of such laws in termsof public policy — including poor use of fiscal
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resources,divisiveness,and a deepeningof political and social tensions—

Foscarinis(1 996: 63)concludesthat“criminalization responsesto homelessness
are inhumane, do not solve the problem, and are subject to constitutional
challenge.”

In 1999,the NLCHP publishedan influential report (Out of Sight— Outof’
Mind? Anti-HomelessLaws, Litigation, andAlternativesin 50 UnitedStates
Cities)thatexpandedon someof theseimportantpoints.Thereport foundthat, in
thecross-sectionof ci tiessurveyed,86%hadanti-beggingordinances,while 73%
hadanti-sleepinglaws.Thepresenceof suchlawsandaccompanyingenforcement
strategieswasalsofound to constitute“poor public policy” by actingas barriers
to self-sufficiency,unduly burdeningthe ci’irninal justicesystem,wastingscarce
municipal resources,and subjectingcities to legal liabilities and expenses.The
report concludedthat “crimninalization is ineffective, counterproductive,and
inhumane,”andsuggested“alternativesto criminalization,” includingexpanded
services,placesto perfoi’m necessaryfunctions,transitionalandpublic housing,
moreemploymentopportunities,and greatercooperationamongcity officials,
businesspeople,andthe homelessthemselves(NLCHP, 1999; Foscariniset al.,
1999; Brown, 1999). Additional positivealternativesarenotedin a subsequent
article thatanalyzesthe NLCI-IP report. Fahyankovic(2000) includesalliances
formed betweenpolice officers, homelessadvocates,and outreachworkers;
programsthathelpthe homelessmove towardself-sufficiency;compassionate
approachesratherthan law enforcementapproaches;the developmentof police
sensitivity trainingprograms;thecreationof aday laborcenter;andthemediation
of disputesbetweenpropertyownersand the homeless.

Despiteoverwhelmingandpersuasiveevidencethat criminalization is an
untenableandinhumaneappi’oach,the trendis increasing,asdocumentedin the
scoresof articleson thesubjectin recentyears(e.g.,Moss,1999;Lydersen,2000;
Tanner,2002). A DenverPostcolumn (KuIp, 2000) observesthat“many local
governmentshave responded[to a growing numberof homelesspeople] by
empoweringpolice to basically ‘run them out of town’ through sweeps of
homelesscampgrounds,libem’alizedstop-and-searchprocedum’cs,andlawsagainst
behaviors characteristicof the homeless. Known as the criminalization of
hornelessness,this responseis seenin a spateof new lawspassedin U.S. cities.”
An eai’lier LondonGuardianpiece(Pressley,1996)alsonotedthat“in morethan
40 cities acrossthe UnitedStates,the homelessarefacing adeterminedpushof
new laws aimedat banishingthemfrom the streets.What is notablenow is the
forcefulnesswithwhichthesecommunitiesareattackingtheproblem—usingthe
police as theirmain weapon.Evenmorestrikingis thatmanyof the citiesin the
vanguardof the get-tough approachare amongthe country’s most liberal,”
includingSeattle,NewOrleans,andSanFrancisco(0’ Brien,2001;Nieves,2002).
Other cities in this vanguardinclude Denver (Rocky Mountain News,2000),
Asheville andChapelHill, North Carolina(Barber, 1998; Blythe, 1998), Santa
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Cruz, California (Herman,1 997), Austin, Texas(Duff, I 999),andTucson and
Tempe,Arizona(Tobin, 2000;Riordan,1999).6As Simon(1996: 148)confirms,
“in city aftei’ city, municipal decisionsto usecriminal sanctionsto protectpublic
spaceshavecomeinto conflict witheffortsbycivil rightsadvocatesto preventthe
criminalization of homelessness.Ironically, cities traditionally identified as
liberal or progressivehaveseensomeof the mosthitter struggles.”7

Perhapsthemostnotable“liberal” city to apply criminalizationis Bei’keley,
California, asindicatedby aNewYorkTimes’article (Nieves,I 998) on homeless
youththere:

Whetherthey are scaredor just plain fed up, plenty of people in the
nation’smostfamouslyliberal city want theyouths,panhandlers,drug
addicts,drinkers,andmentallyill homelesssweptoff TelegraphAvenue,
the shoppingdistrictherementionedin evem’y touristguidle Thepolice
havebeenall overTelegraphAvenue,in squadcam’s, on bicycles,and in
front of businesses....The mayor said she is proposinga plan that
involves both increasedsocial servicesfor the homelessyouths and
“tough love.” That includespushingthem off the streetswith an anti-
encampmentordinance.

Eventsin Cleveland,Ohio,depictlike strategiesthatareplainly more“tough” than
“love”:

“In a moveto attractholiday shoppersdowntown, Mayor Michael R.
Whitehasorderedstepped-uppolicepatrols.The mayorsaidthe patrols
are aimedat keepingthe city’s streetssaferandwill focusnot only on
shoplifters,muggers,andi othercriminalsbut alsoon panhandlersand
homelesspeoplesleepingon sidewalks”(O’Malley, 1999). “White said
this ‘crackdown’ is designedto ‘move poverty out of sight so they
(shoppers)will havea peacefulshoppingseason”(Faith, 1999).“It’s
not an issueof being anti-homeless,’said! the mayom’. ‘It’s an issueof
balancingeveryone’srights” (O’Malley, 1999).

Interestingly,manyof the articlesandcolumnsdetailingongoingpatternsof
criminalizationalsopresentvarious alternativesto criminalization that accord
with, but alsogo beyond,thosesuggestedby Maria Foscarinisandthe NLCHP.
In anarticlefromChapelHill (Blythe, 1998),alocalcivil rights lawyerassertsthat
“the town needsto...havea comprehensivestrategyfor eliminating the poverty
andracism that’sat the root of a lot of theseproblems.”In Berkeley,“homeless
advocatessaidthe city would bewiser to addressthe problemsof homelessness,
ratherthancriminalizethebehaviorof thepeopleonthe street”(Nieves,1998).A
DenverPostcolumn(KuIp, 2000)aptly inquires:“When will governmentsrealize
theycannotsolvetheproblemof homelessnessthroughnew laws,policeaction,
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and incarceration?Thecausesarcmore complex....If governmentsaresincerely
concernedabout reducingthevisibility ofthe homeless, thenamorerationaland
cost-effectivestrategyinvolvesaffordablehousing,medicalcare,public transpor-
tation,decent-payingjobs,andpatchinguptheholesinpublic benefitsystemslike
disabilityandworkman’scompensation.”A recenttelephonesurveyof500Ohio
residentsconducted by theCoalitionon HomelessnessandHousingin Ohio (in
Faith,1999)reflects,

the public’s strongbelief that homelessnessprimarily is causedby
externalfactorssuchasunemployment ratherthan internalfactorssuch
asmentalillnessordruguse Thosesurveyedoverwhelminglyrejected
proposalsto“make life on thestreetmoredifficult and unpleasantuntil
thehomelessdecideto leavetown”asapossibleremedyforhomelessness.
They stronglyendorsedafundamentalshift in overallpolicy,andamove
from large emergencysheltersto smaller, geographicallyscattered
permanenthousingandprogramsthatincludejob trainingand support-
iveservices....Thepoll seemstoindicatethatresidentsmayunderstand
better than our political leadersthat the remedy for homelessness
dependsonjobs,affordablehousing,andservices—noteriminalization.

Someofthemoreinterestingalternativeshavebeensuggestedby thehomeless
themselves,asin Berkeley (Nicves,1998):“Someoftheyoungpeoplehavecome
upwith their ownplan,which theypresentedto theCity Council last week.They
promisethat they will stopurinating and sleepingon Telegraph Avenue,pan-
handle in smallergroups,keeptheir dogson leashes,and pick up theirtrash. In
return, theyhaveaskedthecity to provide morebashcans,createadogrun, clean
the public bathrooms moreoflen, and openBerkeley’s first shelterfor young
people.”Cleveland’sLynn Key,oneofthe“first homelesstargets” ofcrackdowns
there, wasequally pragmatic(O’Malley, 1999): “[Key] wassleepingon awarm
steampipe coveroutsidethe county welfarebuilding. Policetold Key he hadto
move, but the homelessman refused, saying that he had beenbannedfrom
downtownemergencysheltersfora month for beingdrunk andthathehadnoplace
togo.Policearrestedhim,chargedhim with disorderlyconduct,and tookhim to
jail, wherehe spentthe night. ‘If you can’t sleepin front of thewelfarebuilding
atnight,there’s nowhereelseintheworld,’ Key said.‘If thecity doesn’twant them
on the streets,they shouldopenCity Hall and let them sleepin there.”

Apology Rejected:The incivility of“Civility”

With anti-homelessordinancesrapidly proliferating, Sir proponents and
apologistshaveredoubled their efforts toconstructjustifications for lawsrestrict-
ing conduct in public places.Standardjustifications haveincludedpublic health
and safety,economics,and aesthetics (seeNLCHP, 1999; Foscarinis, 1996).
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Concernsofthe“healthandsafety”varietyessentiallyemploy the“disease”image
to depict the homelessas “unsanitary” and responsiblefor the “attraction of
vermin” (Foscarinis, 1996: 57). “Economic” considerationsincludemaintaining
“commercialvitality” andpreventing“urbandecay”(NLCHP, 1999),merchants’
fearsof losingclientsandconsumers’fearsof encounteringhomelesspeople,and
promotingtourismandshopping(Foscarinis,1996: 56). “Aesthetic”concernsare
generallyexpressedin termsof preservingandprotectingthe “quality of life” of
thecommunityandoftenincludeovertdesiresto “remove‘unsightlypeople’from
public view...and to make downtown areas ‘welcoming to all” (Ibid.: 55).
Evaluatingsuch“aestheticandpecuniary”justifications,Smith (1994)notesthat
evenif effective,“it is deeplytroublingto find a communityvaluingtheseinterests
morethan thesurvivalof streetpeople”As theNLCHPreportobserves,whenit
comes to healthand safety concerns,“in most casesthe presenceof people
sleeping,sitting, or lying down in public places,or peacefullysoliciting alms,
cannotreasonablybedeemedadirect threattopublichealthorsafety.”Thereport
furthernotesthat aestheticconcernsareoftenmerely“a pretextfor rationalizing
biasesagainsta certaingroup of people,or as an excusefor excluding certain
peoplefrom publicspacesbasedon stereotypesandstigmas.”Finally,with regard
to economicconcernsthat the homelessarc badfor business,such notionsarc
inverted,sincebusinessis hadfor the homeless.

Another themeof such “quality of life” campaigns,one that hasbecome
somethingof amantrafor its proponents,is thenotion of “civility.” As Ellickson
(1996: 1246) predicted,“cities, merchants,and pedestrianswill increasingly
reasserttraditionalnormsofstreetcivility.” Oneof the staunchestproponentsof
theconcepthasbeenRobTeir (1998:256),whobeginsfrom apremisethatpublic
spacesare primarily spacesof commerce,shopping,andrecreation.Tcir (1996)
lamentsthat “homelesspeoplehavetakenoverparks,deprivingeveryoneelseof
once-beautifulplaces,”but believesthat through“fair-minded law enforcement
and ‘toughlove’,.,urbancommunitiescanreclaimtheirpublic spaces.”Another
proponentsimilarly notesthat a“perceptiongrewthat[the homeless],andnot the
community as a whole, ‘owned’ the areasthey occupied,” and concludesthat
efforts ought to he undertakentoward “reclaiming public spacesfrom ‘the
homeless”(Conner,1999). Likewise, ChuckJackson(1998), the director of a
downtown Houston “businessimprovementdistrict” (BiD), claims that the
homelesshave“colonizedpublic areas,”As Neil Smith (1996: 211) pointsout,
however,a more accuratelabel for such “civility” argumentsis “revanchism,”
namely,theestablishmentofavengefulpolicybenton regainingoriginalareaslost
in war. “This revanchisturbanismrepresentsa reaction againstthe supposed
‘theft’ of the city, a desperatedefenseof a challengedphalanxof privileges,
cloakedin the populist languageof civic morality, family values,andneighbor-
hoodsecurity.It portendsaviciousreactionagainstminorities,theworkingclass,
homelesspeople,the unemployed,women,gaysand lesbians,immigrants,”
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Nonetheless,proponentssuchasTeir(1996)continuetoarguethat“measures
aimedat maintaining streetorderhelp mostly the poor and the middle class
[since] thewell off can leavean areawhenit getsintolerable,it is therestof us
who dependon thesafetyandcivility of publicspaces.”The problemis that it is
preciselythe“well-off’ who have“stolen” and“colonized” the publicplacesof
thecity, literally andlegallyconvertingsupposedlyprizedhavensof publicspace
intoexclusionaryriomainsof privateproperty.AsMitchell (1996:164)observes,
theconceptof “civility” hasoftenbeeninvokedhistorically “to assurethat the
free tradein ideasin no way threatenedpropertyrights.” Theessenceof such

“civility,” then,is toprotectandreinforceprivatepropertyclaims(manyof which
includepreviouslypublicspacesnow convertedto privateownership)advanced
by “urbanstakeholders,”including “central businessdistrict property owners,
small businessowners,real estatedevelopers,and electedofficials” (Conner,
1999).The Websiteof the DowntownTempeCommunity,Inc. (DTC), a pro-
businesslobbyingentity, forexample,emphasizesthat“we seekordinancesthat
advanceour strategyof orderandcivility in thepublic space.Working with our
private property owners,we seekcooperationon interdependentsecurity is-
sues.”8The DTC further claims thatsuch efforts have“madethe downtowna
saferplace.” It must he notedthat imagesof “public safety” and“community
standards”specifically excludethe homelessand thepoorfrom participation,
sincethesegroupsare constructedas not part of the community,the public, or
thosewith a stakein political decisionsandcity affairs.

Civility proponents,includingDTC ExecutiveDii’ectorRod Keeling(Petrie,
1999), alsoemphasizethatpublic behaviorlaws “apply to everyoneequally”
(Teir,1998).They“askall residentstoobserveminimumstandardsofpublic life”
thatwill “put a stop to muchoftheanti-socialconductthat isdestroyingproperty
values and the quality of downtown life” (Teir, 1996),arguingthat “civility
ordinancesdemandthatall citizensadhereto areasonablelevelof behaviorwhile
operatingin publicspace”(Jackson,1998).9Thehomelesshaveno privatespaces
in which toperform“uncivil” functionssuchas eliminatingandsleeping.As John
Hannigan(1998: 9) opines,“it is easyto equatecivility with acertainlifestyle.”

Claims such as Teir’s (1998: 290) — according to which the effect of
ordinancesprohibiting sleeping,begging,and sitting on sidewalksis “preserving
welcoming,attractive,andsafepublic spacesforall ofustouseandenjoy” amount
to little morethan “cynical hucksterism”(qf Hannigan,1998: 9). Plainly, “all are
welcome”— exceptthe homelessandotherswho threatento underminebourgeois
consumeristvalues.Civility proponentsalsoseemtohavelittle interestin “preserving
public spaces,”but in factare often the chiefadvocatesanddirect beneficiariesof
processesof privatizationthat areerodingthe city’s public spaces.Ironically, the
homelessthemselvesfunctiontopreservepublicspacesasdemocratic,spontaneous,
andinclusive.They arenot thecolonizersof public space,but arerather—like the
proverbialcanaryin thecoalmine— theimmediatevictims of its colonization.
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Breaking Down “Broken Windows”

Anothersignificantjustificationforanti-homelesslaws,onethathasreceived
muchattentionandcritical treatment,is the“brokenwindows” theory.Originating
in a landmarkAtlantic Monthly article, the theory’s chief proponents,James
Wilson andGeorgeKelling (1982),arguethat “disorderandcrime areusually
inextricablylinked, in akindofdevelopmentalsequence.Socialpsychologistsand
police officers tend to agreethat if a window in a building is broken and left
unrepaired,all therestof thewindowswill soonbebroken.”Theauthorsgo on to
hypothesizethat “serious streetcrime flourishesin areasin which disorderly
behaviorgoesunchecked,Theuncheckedpanhandleris, ineffect,thefirstbroken
window,” They concludethat “the police — and the rest of us — ought to
recognizethe importanceof maintaining,intact, communitieswithout broken
windows.” In otherwords,the aim ought to be the maintenanceof communities
without“brokenpeople,”sincetheyrepresentthesourceandorigin of thecrime
problem,the first stepon the slippery slopefrom “untendedproperty” to “un-
tendedbehavior” to “seriousstreetcrime.”

RobertEllickson(1996:1171,1182)attemptstolink onestepto thenextinthis
suspectsyllogism: “A regularbeggaris like an unrepairedbrokenwindow — a
signof theabsenceof effectivesocial-controlmechanismsin thatpublicspace....
Passersby,sensingthis diminishedcontrol,becomeprone to committingaddi-
tional,perhapsmoreserious,criminal acts.”Wilson and Kelling (1982)attempt
to supporttheprogressionfrom “disorder”to “seriouscrime” by citing studiesin
which“untendedproperty” (suchas a parkedcarwith its hood up) was found to
lead eventuallyto the completevandalizationof that property, suggestingthat
“untendedbehavior[exemplifiedby the ‘uncheckedpanhandler’]alsoleadsto the
breakdownofcommunitycontrols,” andthatin shortorder,“suchaneighborhood
[becomes]vulnerableto criminal invasion.”

Thebrokenwindowstheoryhasbecomeacornerstoneof “community polic-
ing” programspremisedupon “aggressiveordermaintenance”and! a proactive,
“interventionistpolicestrategy”(Kelling andColes,1996; Kelling, 1999). Given
its widespreadimplementationand the obvious implications for the proper
functionofpolicein society,thetheoryhasbeenroundly criticized from a nuinhem’
of fronts.Thefirst waveof critical questionswas i’aisedby Wilson andKelling
(1982).Uponnotingthat”societywantsanofficerto havethelegaltoolsto remove
undesirablepersons,”theyask: “How rIo we ensurethatthepolicedo not become
the agentsof neighborhoodbigotry?” Disturbingly, they respondto this crucial
concernof equityby stating:“We canoffer no wholly satisfactoryanswerto this
importantquestion...exceptto hopethatby their selection,training,andsupervi-
sion, the police will be inculcatedwith a clearsenseof the outerlimit of their
discretionaryauthority.”Thus,in termsof decidingwhoisdeemed“undesirable”
andsubjectto interventionand removal,the solecheckon police harassmentor
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discriminationis to be the discretionof the policethemselves.10A subsequent
study called Fixing Broken Windows (Kelling and Coles, 1996: 256) even
concludes:“Cancitizensgo too far? Will therebe injustices?Yes,at times.”In a
morerecentwork, Kelling (1999)admitsthat“ordermaintenancehasthepotential
for abuse,[since]police haveusedvagrancy,loitering, andpanhandlinglaws to
harasscitizensanddiscriminateagainstgm’oups in the past, [and] sincepolicing
teetersnearthe edgeof militarism in somanylocations.”Theresponseto these
concernsis that “police discretion” will somehow avoid such eventualities,
notwithstandingtheremarkablei’act that “police arealmostuniformly unableto
articulatewhat theydo, why theydo it, andhow theydo it...virtually all of their
ordermaintenance,peacekeeping,andconflictresolutionactivitiesareunofficial”
(Kelling, 1999).

Beyondthe critiquessuggested(andweakresponsesoffered)by thetheory’s
primary architectsandapologists,many scholarsandcommentatorshavede-
nounced“broken windows” asdiscriminatory in intent and application,fumida-
mentallyunfair, logically flawed,andunsupportedby studiesof criminality and
behavior, JeremyWaldron (2000), for example,askstwo i’clated and pointed
questions:(I) “Relativeto whatnormsof orderarebenchsquattersorpanhandlers
or smellystreetpeopledescribedas ‘signsof disorder’?”and(2) “Whatis tocount
asJixirig thewindow,whenthe ‘brokenwindow’ isahumanbeing?” in addressing
thefirst, Waldron’sansweris in the form of a questionreminiscentof objections
raisedtothe“civility” proponents:“Are thesethenormsoforderfor acomplacent
andself-righteoussociety,whosemoreprosperousmembersare trying desper-
ately to sustainvariousdelusionsaboutthesituationof thepoor?”In termsof the
second,Waidronnotesthat“giving him money” isnot anacceptedresponseunder
the 1;heory,nor is theprovision of “public lavatoriesandpublic showerfacilities.
Instead,fixing the window is takento meanroustingthe smelly individual and
makinghim moveout ofthepublicparkor city square...asthoughthesmartestway
to fix an acwalbrokenwindowwereto knockdownthe wholebuilding,or move
it to just outside the edgeof town.” Unlessattention is paid to the factors
contributingto what causedthe window to break in thefirst place, “fixing” the
window is only a hand-aidsolution, sincemorebroken windows are likely to
developfrom the samesocioeconomicconditions.

The NLCHP (1999) assertsthat the theory “raisesseriousconcernsabout
basicfairness.First, punishingonegroupof peopleto preventfuture criminal
activity by othersruns afoul of the basicnotionsof equality underlyingour
criminaljusticesystem.”Indeed,the theoryis premisednot on the notionthat “a
single brokenwindow” will lead to additional oi’ more seriouscrimes by the
personwho brokethe window, hut ratherthatothers (includingpassersbyand
“ordinary” citizens)will somehowhe temptedby the appearanceof disorderto
commitcrimesofpropertyandperson.Askingpoliceofficersto discernandeven
removeindividualsbasedon the likelihood that their merepresencewill cause
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other peopleto commit crimes is unfair, absurd,and almostcertain to lead to
myriad abusesof’ authority.

Maria Foscarinis ([996: 57) raises a related set of objections.She cites
evidencethat “homelesspeoplearenot morelikely to heperpetratorsof serious
crime thananyoneelse;in fact, they aremorelikely to be victims. Further,there
is evidencethatthe majority of the public doesnot perceivehomelesspeopleas
perpetratorsof crime.”Smith(1994)concursthat“the fearofhomelesscrimethat
promptspolicesweepsis grosslydisproportionateto the levelsof homelesscrime
suggestedby availableempirical evidence.”He adds,“with an arrestrate for
violentoffensessignificantly lower thanthatfom’ domiciled males,it wouldappear
thatthehomelesscertainlyareno more,andprobablyless,likely to commitcrimes
of violencethanthegeneralpopulation.”Forexample,“police in Austin,Texas,
are ‘keenly aware that neighborhoodclaims and fears [regarding homeless
criminality] had little empirical substance.”As Krcss (1995: 97) opines, “the
correlationbetweenhomelessnessandcrimeis,atbest,tenuous....Severalstudies
havebeenconductedthat lay to restthe belief thathomelessnesscausescrime.
Accordingto [onestudy], amongthehomeless,arresteeswei’e morelikely tohave
committed trivial, victimless crimes, and to haveengagedin acts related to
survivingin the absenceof housing.”Theneteffect is thatthe homelessarebeing
punishednot only for crimestheydidn’t commit,but alsofor crimesothershave
not yetcommitted,which flies in thefaceof equityandfairness.

A final objection to “broken windows” as social policy is suggestedby
Waldron (2000) in the implicit derogationthatcomeswhen humanbeings are
compared“even figuratively to things.” Waldron wonderswhat would have
ensuedif Wilson andKelling’s article:hadbeentitled “Broken People.”The
centralpremiseof the theory thus restson a blatant form of dehumanization,
figuratively in its principles,but literally in its widespreaddeploymentas the
cuttingedgeof urbansocialpolicy. This is anotherwayofexpressingthetired and
dangerouscharacterizationof thehomelessas pathologicaldeviantsor structural
victims andservesto underminetheir agency,autonomy,and dignity. 1-lowever,
the impm’essiveadaptability,socialsolidarity, andinherentm’esistanccoftendem-
onstratedby streetpeopleandtheir communitiesof coping(seeAmster, 1999)
effectively rebut suchdominantconceptions,as Mitchell Duneiei’ (1999: 3 15)
implies in Sidewalk:

BecauseAmericansruthlesslyuse race and class categoriesas they
navigatethrough life, manycitizensgeneralizefrom the actualbroken
windowsto all the windows that look like them — andassumethata
personwho looksbrokenmustbe shattered,whenin fact he is trying to
fix himself as best he can. Only by understandingthe rich social
organizationof the sidewalk,in all its complexity, mightcitizensand
politiciansappreciatehow muchis lostwhenwe accepttheideathatthe
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presenceof a few brokenwindowsjustifies tearing down the whole
informal structure.

Duneiergoeson to suggestthat allowingsurvival activitiessuchas panhan-
dlingcanactuallypreventmoreseriouscrimes,implyingasortof “reversebroken
windows theory” that Tempe’s“Kevin” (interview, 2000) intuitively grasps:
“Would you ratherhavemespare-changing— or selling drugsto your kids or
breakinginto your house?”

Policing ‘PleasantviUe”: ThePrivate Security Matrix

A recentstudyon “Policing EntertainmentDistricts” (Berkley andThayer,
2000)analyzesthepracticesandpoliciesutilized in “every entertainmentdistrict
knowntotheauthors”(nearly40in all), in citiessuchasHouston,Cleveland,New
Orleans,Denver,Seattle,Austin, Philadelphia,anddowntownTempe.Thestudy
beginsby noting that“urbanredevelopment[is] nowdriven by entem’tainment,”11

that “responsibility for managingentertainmentdistricts inevitably falls on the
policedepartment,”and thatsuchdistricts “are naturally appealingto transients
andpanhandlers[who] contributeto aperceptionof lawlessnessandareprimarily
a problem duringthe day whenthey sit in front of businessesandscareaway
patrons.”The authorsgo on to observethat “businessownerswant officers to
maintain a friendly profile while simultaneouslyl’unning off gangmembersand
thosewith no moneytospend.”Thisleadsto aprocessin which“undesirahics”are
“contactedand discouragedlong before they reachcoreentertainmentareas.”
Thosewhomakeitinto thedistrictcanbe“markedfor surveillanceorshadowed.”
Identification of “undesirables”in the study is basedon responsesfrom police
managersin 30districts,and“troublemakersexpecttroubleanddressaccordingly,
while thosein fine clothes” tendnot to be aproblem.For the policemanagers,
“tm’ansientsandpanhandlers”werethemostproblematic,and“police department
interactionwith merchantassociations”wasdeemedthemosteffectivemethodfor
preventingl)rOhlelnS in the districts.

Businessimprovementdistricts(BIDs) play a role in policing entertainment
districtsin particularandurbanspacein general,since“the typicalBID involves
a quasi-lawenforcementforcewhosejob includes,in largepart,removingpeople
who appearto hehomelessfrom the BID areas”(NCH/NLCHP,2002).Besides
“arresting beggars”(Parenti,2000: 96), BIDs “typically focus on ‘broken win-
dows’ in the literal sense,cleaningstreetsandproviding a visible, uniformed
presence,all toward the goal of making public spacesmoreinviting” (Conner,
1999)12Kelling andColes(1996: 199)notethat manyBiDs havea “uniformed
presence”thatoften servesas the “eyes andcam’s” of the police, andthey arein
“radio contactwith the police, and are trainedto report suspiciousbehavior.”
Parenti (2000: 96), however,assertsthat such “private securityforces [have]
surpassedthe cops as the main violatom’s of streetpeoples’ rights,” yielding a
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“privatesecuritymatrix...wherelent-a-copsareimbricatedinto thelargerpolicing
projectthroughadelicatedivision of labor:privateforcescontrol interiorspaces,
aid thepolice in holdingpacifiedstreetscapes,antievenlaunchoffensivesagainst
nonviolentundesirables.”Thus,JonesandNewbum’n (1999: 106) discernthat “a
‘new feudalism’ is emerging,in which privatecorporationshavethe legal space
andeconomicincentivesto do their own policing. In this view, mass private
property hasgiven largecorporationsa sphereof independenceandauthority
whichcanrival thatof thestate.”Theresult, identifiedby Hil andBessant(1999:
42), is that“police and[private] securitypersonnelseekto excludeyoungpeople
[and other undesirables]from such placesso that they can he ‘purified’ and
‘reclaimed’ for more ‘legitimate’ consumptivepurposes”— an outcomethat
Parenti (2000:97) appropriatelyterms “free-marketsocialhygiene.”

In Tempe,the DTC andits pl’ivate securityforce, TEAM (Total Eventsand
Management),embodyall of thesepractices,as notedi by Bei’kley andThayem’
(2000):

Privatesecuritycanbeeffective,evenon publicstreets,asapresenceand
deterrent,as ameansof urgingvoluntarycompliance,andasafirst stage
in an escalation.If theycannotgainvoluntarycompliance,theysimply
call the police. For example,the DowntownTempeCommunity, Inc.,
usesprivatesecurityto serveas eyesandearsfor thepolicedepartment
and to provide a low-contactvariety of security. TEAM guardsare
young, mostly untrained,and unarmed,hut effective nonetheless.On
FridayandSaturdaynights,TEAM makes60 percentof all calls to the
policedepartmentfrom thedowntownarea.Whenbicycleofficersarrive
to trouble spots,TEAM watchesthe bicycles.

DTC’s literaturenotesthatit has“increasedrelationswith theTempePolice
Departmentto ensurecriminal activity within the homelesspopulation was
curbed.”Tothatend,theDTC wasableto “directly affectthearrestof 8 individuals
engagedin illegal activity andprovideinformationon criminal activity to the
police officers assignedto the downtown.” The DTC’s Web site observes,
“thi’ough ourDowntownAmbassadorProgramandprivatesecuritycontractor,we
serveas crowdwatchersandcrime reporterslbr the police.”tm3

In early2001,however,theDTC severedofficial contractualtieswith TEAM,
whichisnowemployedby DMB Associates,acommercialdevelopmentcompany
with oneof the largestprivatepropertystakesin downtownTemnpe,includingthe
“Centerpoint” retail complex.As Rod Keeling(DTC, 2001)explains:

The DTC hasa long-standingrelationshipwith our PoliceDepartment.
Overthe years,the relationshiphasevolvedand m’efined to the point
whereother cities around the country are looking at how we work
together Earlierthisyear,theDTC madeafundamentalchangeto our
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downtownsafetyprogram.Wediscontinuedcontractingwith asecui’ity
guardcompanyand turnedour focuson 01mm’ Amnbassadorpi’ogm’am. Our
DTC Ambassadorsarecrowdwatchersandcrimereportersforthe1)01ice
but theyarenotsecurityguards.We wantto assistthepolice,not takethe
placeof them.We believedthen andareconvincednow that ourmove
from streetsecurity to streetconciergepresentsa better image for
downtownTempewithout compromisingsafety. In fact, downtown is
safertiman everbefom’e. Nowit’s friendliertoo.Justlook forthetealshirts.

With all those“crowd watchers”(i.e,, voyeurs)and “crimne reporters”(i.e.,
snitcher) in place,the feelingof ‘‘security” is indeedpalpable.

Cleaning Up, Cracking Down, and Ordering Out

The face of “social hygiene” presentedby such scenariosisn’t quite so
“friendly” for Tcmnpe’shomelessresidents,who experienceregular “sweeps”
and “ID andwarrantchecks”(Kevin interview, 2000), as well as episodesin
which “the cops’ll go out and find our squatsand burn all our clothing, our
IDs...they harassus all the time” (Katy interview, 2000). 4 As the Salvation
Army’s JulieCart(interview,2001)notes,“everyoneout thereliving on Tempe
streetshas beenarrested...it’s part of their lives.” In this regard,GreggBarak
(1991:85) reportsthe resultsof a studyof policeharassmentof thehomelessin
San Francisco.Basedon a survey of almost 300 streetpeople, 96% reported
having beentold to “move along” when doing nothing wrong; 93% had been
orderedto produceidentification without cause;80% said that their body,
clothes,or possessionshadbeensearchedfor no reason;and 50% hat! been
“physically beatenor brutalizedby apoliceofficer.” As onepossibleexplanation
for why the homelesssuffer simchaffi’onts andattacksat thehandsof the police,
DonMitchell (l997h: 393) observesthat“the homelesssoeffectively challenge
the authority of the police.Theychallengethe police’scompetenceto control
space.”In Tempe,“Kevin” (1999,2000)in particularhasbeena frequenttarget
of thisspatialbattle,havingbeenarrested43 dinesin a three-yearperiod (1997
to 2000) for offensessuch as public consumptionof alcohol, trespassingon
privateproperty,andpublic urination.15

These patternsof enforcementare so common in Tempe that the lead
researcheron acity-sponsored“homelessneedsassessment”studytold the city
council on the night it wassubmitted(Novemnher,26, 2000):

Doing the reporthasbeena real eye-opener.It is very disturbingas a
Temperesidentto seethe harassmentof peoplewho are homelessin
Tempe.Being homelesshasitselfbeencriminalized.Ihaveseenpeople
harassedby thepoliceandTEAM in Tempe.Whereis oui’ publicspace’?
Thedehumanizationof it all reallydisappointsme,andI hopethattonight
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is the first stepin stoppingthis criminalization.Theseare ourresidents
andtheyshouldn’tbe treatedas theyare.

Despitesuchsentiments,the enforcementsituation in Tempehasworsened
sincethetimeof the “needsassessment.”A partictmlarlysinistertrendhasbeenthe
imposition of fines on homelessdefendantsconvictedof petty offenses.“Kady”
(2000), for example,a middle-agedhomelesswoman in Tempe,incredulously
describeshow shereceiveda fine for drinking in public: “A $285 tickedWhere
theheckis ahomelesspersongonnaget$285topaythemoff?That’s prettystupid,
I mean,getreal.” Tempe’s“Bill” (2000)likewiserefersto suchfinesas “extortion
money,”andnotesthatthe resultis usuallythat“an unpaidfine thenbecomesan
arrestwarrant,sothenexttimetheyrunyourII), you’regoin’ tojail” (cf Howland,
1994). With suchpunishmentsin mind, offhandcommentssuchas Kehhingand
Cole’s (1996: 15) thatpublic disorderlaws areusually“punishableonly by fines
or communityservice”comeacrossas particularlycruel.As for the “community
service”option,theDTC Websitetouts“increasedrelationswith theTeinpeCity
Courtthatallow thehomelessto completetheircommunityserviceby workingto
cleanup the downtownunderthe directionof the DTC.” Apparently,the micro-
reptmblicof theDTC, like its alteregothecity of Temnpe,nowpossessesthepower
of punishmentand criminal corrections.In fact, a recentreport on homeless
criminahizationin the UnitedStates(NCHINLCHP,2002)hasproperlycriticized
such“alternativesentencing”schemesas “the newestmarketingtool for public
safety advocateswho cloak their ‘urban cleansing’ policies in social service
language.”

A further enforcementwrinkle in Tempe appearedin a joint DTC-Police
Departmentpronouncementthata“new crackdownon panhandlersandsidewalk
sitters” would commencein early 2002, a schemein which the police are
“encouragingbusinessesto actas witnessesto helpmakearrests”(Davis, 2002).
“Right now we are on a mission to reeducatebusinessesthat they can he
witnesses,”Tenmpepolice SergeantNoah Johnsontold the ASU State Press.
“Businessescanaid inarrestslike individualscan,”hesaid.For theirpart,theDTC
(throughoperationsmanagerChrisWilson)stressedthat”now,businessescancall
policeif oneof their customersis panhandled,as long assomeonesawit happen’’
(in Davis, 2002).16“Thepolice arefinally coming around,”Wilson said. “They
realizethatif theycangetrid of low-levelcrimesandcriminals,thenthebig crimes
will disappearwith them.”Giventheinherentillogic of these“broken windows”
policies,theself—fulfilling natureof suchconstructionsof “crimesandcriminals”
isapparent.TheDTC’ s (2002a)accountof thisnewpolicecrackdownisrevealing:

Thanksto thePoliceDepartment,downtownTempemaybecomeasafer
andmore friendly place.On Thursday,Dec. 27, Officer Whit Roesch
madeanimportantarrest.He tookinto custodya youngmanwhowas
aggressivelypanhandlingon thecornerof FifthandMill Avenuein front
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of Starbucks.This arrestmarked! the first of a new campaignto crack
down on aggressivepanhandlers.The new crusadehassprungfrom
clarificationof acertaincity codethatstatesthat officersneedonly have
witnessesto thepanhandling,not necessarilythevictim. Thiswill allow
many more arrestsof aggressivepanhandlers,making Tempea safer
place.

This “new crusade”includesa punitive and exclusionarytwist called an
“Order Out,” which is “a stipulationto the paroleof peoplearrestedunder the
panhandlingcity code[mandating]thatthepersonarrestedcouldnot returnto that
district, in this casedowntownTeinpe” (DTC, 2002a).Such“orderingout” is not
what onemightordinarily think of in a city full of restaurantsandeateries— aim
irony evidentin thefact thatmanyhomelesspanhandlersarebeggingfor food or
moneyto buy it. Thenagain,perhapsstarvationis aim (un)intended“benefit” of
suchblatantlydiscriminatoryandbrutally exclusionaryschemes.tm7

Conclusion: From Criminalization to Extermination

Unsurprisingly,the “extermination”scenariois neverfar from the surfaceof
the homelessexperience,sinceit is the logical aim of thesemyriad policiesand
practicesof criminalizaijon, As MadeleineStoner(1995: 161) notes,

theimagesofhomelesssweepsarereminiscentof holocaustrountlupsin
Nazi Germany.To dramatizethe messagethathomelesspeoplearenot
welcome,police officers frequentlyconductlarge-scalecampaignsin
which theyarresthomelesspeople,handcuffthem,marktheir armswith
identificationnumbers,dm’ive themto thepolicestationwheretheyawait
formalchargesfor hourswithoutfood andwater,andfinally drivethem
to theedgeof town after detention,drop them off, and tell them not to
return.

SamiraKawash(1998:336—337)likewisedescribesan“increasinglyvengeful
waron the homeless”in which“both threatsandactsof violencearenecessaryto
maintainthis exclusionaryforce.” As Tempe’s “Bill” (2000) laments,“it’s like
GestapoGermanyaroundhere.”

Streetpeoplearerepeatedlysubjectedto “violent processesof containment,
constriction,anti compressionthat seeknot simply to exclude or control the
homelessbut ratherto effacetheir presencealtogether” (Kawash,1998: 330).
Much of this overt andrecurringviolencelogically flows from the fact that little
in time livesof the homelesstakesplacebehindcloseddoors,yielding acondition
of having“no placeto performelementaryhumanactivities” (Waidron,1991).
Constrainedto exist in public places, the homelessare constanttargets of
m’egulation,criminalization,expulsion,anderasure.They areatonceexceedingly
obvious,andyetghost-likein their transparency;theyare“visible andinvisibleat
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thesametime” (Miller, 1991: 164).Thus,tobehomelessmeanshaving“nowhere
else to go” (Waldron, 2000) and having “lost entitlementto any existential
ground”(Davis, 1990).As “Katy” (2000)muses:“What’i’e theygonnado, put us
on arocketshipandsendusto Mars?I mean,wheretheheckisthehomelessgonna
go,besidesTempe?”Kawash(1998:326) adds,“thereis no placein thecontem-
poraryurbanlandscapefor thehomelessto be,” and“to be homelessis thusto he
thrustinto thepublic withoutrecourse.”Waldm’on (2000)defineshomelesspeople
as thosewho “haveno private space”andarethus left with “no alternativebut to
beandremainandlive all theirlivesinpublic.” Heraisestheobviousdilemmathat
the homelessareexcludedfrom all theplacesgovernedby privateproperty;since
private andpublic placesexhaustall the possibilities,thereis nowherefom’ the
homelessto perform basicsurvival actions.Thus, “such apersonwould not be
permittedto exist” (Waldron, 1991).

As anantidoteto the philosophicalandpragmatichorrorsof suchextermina-
tion scenarios,homelessadvocatesmust“discoverways to makethe violence
written onthehomelessbodylegible” (Kawash,1998).Throughoutmy investiga-
tions of homelesspolicymaking, such principles, grounded in the material
conditionsandlivedexperiencesofstreetpeople,haveguidedme,ashasmy desim’e
to “make the violencelegible” throughdiscourseandactivism.

NOTES

A relevantexample heie is that: “Tempe’s mayor supportsindividual culpability for

homelessness,identifying the homelessproblem in Tempeas primarily related to ‘packs of kids’
choosingto behomelessandfrequentingthcdowntownarea...Businessorganizationsalsoemphasize
the individual devianciesof the homelessandactively pressurepublic officials to reducehomeless
accessandresources”(I3rinegar,2000: 510).

2. As Mitchell (1996: 166, 171) notes, in “assertingthe primacy of property rights,” the
lawgivers“often struggledto couchthoserights in auniversallanguagethat maskedtheclass-based
natureof their rulings. This universal languagetypically wasa languageof civility and order....
Orderlinesscanthusquite easilyservepower.”

3. Legal scholarssuchasMcConkey(1996)and Baker(1990)assertthatprohibitionsagainst
conduct associatedwith basicsurvival comedangerouslyclose to violating the SupremeCourt’s
proscriptionagainst“statuscrimes,”andsuggesttheinterpositionof a“necessitydefense”whenthere
is no other choicepresentedto peoplechargedwith crimesregardlmgactssuch as sleepingand
eliminating.

4. Seealso Howland(1994: 34): “If sleepingin public places is illegal, that meansat least
325,000peoplearefacedwith the nightly choiceof breakingthe law or staying awake.”

5. Numerousotherstudiesconfirm thegrowingappearanceandapplicationof” anti-homeless
legislation,”including Baker(1990), Barak(1991),Smith(1994),Millich (1994),Stoncr(1995),NCH
(1997), Munzer(1997), Mitchell (l998a, 1998b),antI NCH/NLCHP(2002).

6. ‘i’he latterarticle is subtitled“Tempefollows collegetowns’ trend of tougherrestrictions,”
andnotesthat”theValley’s liberalcollegetownhasattackedpersonallibertieswith aslewofrestrictive
laws.”

7. Thoughthereis no obvioussinglereasonfor this trend,sonicpossibleexplanationsinclude:
(1) “liberal” cities haveoftenbeenviewedby thehomelessasmoretolerantandwelcoming, thereby
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increasingthe numberof homelessin suchcities; (2) manyof these‘‘liberal” cities are in the “new
West,”wheredevelopmentschemesarefastbeingimplemented,causingimmediatespatialconflicts
with homelesspopulations;antI (3) ‘‘liberalism” asasocioeconomicphilosophyentailsthegrowthof
corporatehegemonyandmanagerialvalues,processesthatcan contributeto homelessexclusion.

8. Seewww.downtowtmitempe.com.
9. Iii responseto Jackson’sassertions,a Houstonalternativepirper (Liskow, 1999)maintained

that “in reality, civility ordinanceswould primarily targetstreetpeople.’’
0. ‘‘More importantly, in relying on police to distinguishbetweendesirableandundesirable

elementsin thecommunity,thereis no wayto ensurethatthecritcriatheyuseto makethesedistinction.s
will not beinvidiousor impermissibleones...,The likely successof theonly safeguardsuggestedby
[WilsonandlKchling I—appropriateselection,training,andsupervisiontil policeoflicers is belied
by examplesof discriminatoryenforcementof criminal lawsandordinancesby policeofficersacross
thecountry” (NLCHP, 1999).

II. SeeZukin (1997).
12. Sec also MerrIer (1999)andJackson(1998)on how the directors of BIDs in Austin and

Houstonare“l’irm believers”in the brokenwindows theory.The DTC’s Website likewisenotesthat
“we seekordinancesthatadvanceour ‘Fixing Broken Windows’ strategy.’’

13. Theorigirisof privatesecurityindowntown’l’empeareinstructive,asexplainedby theDTC’s
Downtownernewspaper(2000a):“Mill AvenueanddowntownTempehaveseenmanychangesin the
lastcenturywith themostdramaticcoming in thelast tenyears.AsTempehasevolved,so hasTEAM
to meetthe needsof this growingcommunity.During the weekly gatheringsof eclecticand diverse
groups,conflicts arose.SeveralbusinessownersaskedMick Hirko to helpantITEAM wasstartedto

provide security for downtownTempe.Today, 250 1’EAM membersdo everythingfrom keeping
parkingsaleto answeringvisitors’ questionsand providing securityservicesto businesses.“l’EAM
existsbecauseof downtownTempe,’ saidHirko. ‘And we’rededicated to its future,’’’ A subsequent
article(DTC, 2000b)acIds:“TEAM watchestheTempecommunityasif it weretheirhome—because
that’sexactlywhat it is. ‘l’EAM ‘s patrolserviceroamsthedowntown2enipearea,checkingproperties

on aregularschedulesevendaysaweek. Latein thenight, after restaurantsand barshaveclosedand
rooSt peoplehavegonehome,TEAM can hefoundlooking for break-ins,checkingdoors,observing
suspiciousbehaviorandcoordinatingwith theTeinpePoliceDepartmentto keepthedowntownarea
sirl.e.’,

14. A joint report by the NationalCoalition for’ the Homeless(NCH) andthe NLCHP (2002)
conlirms the prevalenceof suchpractices:‘‘People who are homelessroutinely reportlosing their

possessions,identification,medication,andemploymentasaresultof’ beingarrested.Whenhomeless
peoplearearrested,they losewhatevertenuoushold theyhaveon gettingtheir’ lives ‘back together.’”
Seealso Lelchuk (2001), who notesthat San Franciscooften “throws out personalbelongingsand
mcclication.’’

15. ThoughI remaincritical of suchpolicies, therearehopefulexamples.Recently,New York
City police officer l3duar’clo Delacruz“wassuspendedl’or’ 30 clays without pay after’ he refused a
sergeant’sorder to arresta homelessmanfound sleepingin aparking garage.In gratitude,organiza—
tiorrs for thehomelessptrt togetherafund for the officer, his wife, andfivechildren.Homelesspeople
alsocontributedchangescroungedfrom passersby,moneyearnedfrom recyclingcansand bottles,
even a portion of their welfarechecks.According to police. Delacruztold his superiorsin the
department’sHomelessOutreachUnit thathe wouldnot ar’r’estahomelessmanfortrespassingbecause
the manli~rctnowhereelseto go” (Wihlianrs, 2002).

1 6. However, in their D7’C insider publication, the DTC (2002b) assertsthat, “thanks to
clarification of acity code,Tempopoliceol’ficers no longerriced a victim’s accountof aggressive

~anhancllingto rirake an arrest.—— businesses,or individuals may act as witnesses.Downtown
businessesnay now notify policeof aggressivepanhandlingthemselves,rather’ than waiting for
someoneelseto reporttheseactivities.‘t’he r’eportsmaybemadeanonymously,aswell.”

17. An exarnpleof thesepatternsarisesfr’om eventsin Asheville,NorthCarolina(Barber’, 1998):
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“‘I startedlhearinghow kids werebeingchasedawayby policefor sitting downtownduringtheday,’
[oneresidlentirelates.‘Therewerealotofstoi’iesfloatingaroundaboutkids beingshookdownby cops,
whichmeanstheyrunyour ID urfhip throughyour bagsfor muapparerrtre~rsonr,otherthrrniyou’resitting
there arid you look different.’ Accordingto Asheville Police Chiel’ Will Anriarinro, theseyoung
people’sbeh~rvioroften violatesspecificcity or’dhitrances.He deniesth~rtthe policeareharassingthe
kids, sayingofficers aremerelydoing theirjob by respondingto merchants’complaints.Annan’ino
admits that certain selective law~eniI’oreemnientpractice.scome into play, but Ire insists that those

practicesar’e basedriot urn cultmnr’rrl biaseshot on econioninics.‘We haveto maketougir decisionsevery
clayon how to bestutilize our’personnelin direct reactionto complaintsfromcitizens,’addingthat tire
majority of complaintscomeriot from kids whofeel harassedbut from merchantsandtourists.“the
rncrch~mntsdemand that their’ rights not be violated],’ Annar’irm explains. Somekids chrtr’ge that the

policearerising far moreforcethanis necessaryto respondto nonviolentcrimes,crossingtlte line into
undueaggressionand outright harassment.Arman’ino admitsthat someordinancesarenow berng
enfbr’cedmoreaggressivelythrtn before,but he.saysthis is.’rimpiy direto theinrcn’ermsectpolicepresence.
Annarinodeniesknowledgeof amy suchincidents,‘All I cansay is thatofficer’s sonnretimesusetheir

discretionin matter’shikethese,’heobserves.Somemem’chantssaytheyhaverio interestinconnpn’onoise:
Theyjrrst want the streetpeopleclearedunit, period.”
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Chapter I

The Annihilation of Spaceby Law:
The Roots and Implications of
Anti-homeless Laws in the
United States

Don Mitchell

“Globalization” is a powerful ideology The popularmediaare enthralledwith the
idea.Space,it seemsfrom readingthepapersandwatchingthenews,hassimplyceased
to exist. [. .

Yet as anumberof geographershaveshown [. ..] globalizationis in fact nol pre-
dicatedon the “annihilation of spaceby time,” no matterhowevocativethatmetaphor
may be, but ratheron the constantproductionand reproductionof certainkinds of
spaces.For capital to be free, it mustalsobe fixed in place. {. . .] Not just at the global
scale,but in all the locationsthat capital doesbusiness,perpetualattemptsto stave
of crisis by speedingup the circulationof capitallead to aconstantreconfigurationof
productive relations(and productive spaces).Togetherthesetrends — toward rapid
turnover~andtowardtheconcomitantappearanceof globalization-~ createagreatdeal
of instability for thosewhoseinvestmentslie in fixed capital, especiallythefixed capital
of the built environment.While capitalcould neverexistwithout somedegreeof fixity

in machinesandbuildings,in roadsandparks— theveryunevennessof capitalmobil-
ity lendsto placesan increasingdegreeof uncertaintyInvestmentin property canbe
rapidly devalued,andlocal investors,property owners,and tax-collectorscan be left
holding the bag.Or not.Togetheror individually, theycanseekto stabilizetheir rela-
tionship with peripateticcapital by protectinglong-term investmentin fixed capital
throughtax, labor,environmental,andregulatoryinducements.But thisprocessin itself
can lead to a freneticplace-auction,as municipalities and statescompetewith each
otherboth to attractnew investmentandto keeplocal capital“home.”

This is preciselywherethe ideology of globalizationis so powerful: by effectively
maskingthe degreeto which capital must be located, the ideology of globalization
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allows local officials, alongwith local businesspeopleandproperty owners, to argue
that theyhaveno choicebut to prostratethemselvesbefore the god Capital, offering
not just tax and regulatory inducements,but also extravagantconventioncenters,
downtowntourist amusements,up-market,gentrifiedrestaurantandbar districts,and
evenoccasionalpublic investmentin suchamenitiesas museums,theatersandconcert
halls. Imagebecomeseverything.When capital is seento haveno needfor anypar-
ticular place,thencities do what theycanto makethemselvesso attractivethat capital
— in the form of new businesses,more tourists, or a greaterpercentageof suburban
spending— will want to locate there. If there has beena collapse of space,then
there has also simultaneouslybeena new, and importantreinvestmentin place — a
reinvestmentboth of fixed (and often collective) capital andof imagery For Kirsch
(1995:529)a world thus structuredleads to the obviousquestion: “what happensto
spaceafier its collapse;how do thesespatiotemporaltransformationsimpactour every-
daylives. . . ?“

For manycities in theUnitedStates,the answerto this question,quite perversely,
hasled to afurther “annihilation of space”— this timenot atthe scaleof the globe and
driven by technologicalchange,but quite locally anddriven by changesin law In city
after city concernedwith “livability,” with, in other words, making urban centers
attractiveto both footloosecapitalandto thefootloosemiddle classes,politiciansand
managersof the new economyin the late l980s andearly 1990shaveturnedto what
couldbe called “the annihilationof spaceby law.” That is, theyhaveturned to alegal
remedythat seeksto cleansethe streetsof thoseleft behindby globalizationandother
secularchangesin the economyby simply erasingthe spacesin which theymustlive
— by creatinga legal fiction in which the rights of thewealthy, of the successfulin the
global economy,aresufficientfor all the rest.Neil Smith(1996:45)calls this the “revan-
chistcity” becauseof what he seesas ahorrible “vengefulness”— by the bourgeoisie
againstthe poor — that hasbecomethe “script for the urban future.” Whateverthe
accuracyof this dystopianimage(and it seemsquite an acutereadingto me), cities
seemto havetakenAnatoleFranceathis word, ignoringthe clearirony in his decla-
ration that thela~yin all of its magisterialimpartiality understandsthatthe rich have
no morerightto sleepunderbridgesthando the poor.Suchirony canonly be so easily
ignoredif wesomehowalso agree,in the “impartial” mannerof the la~that thepoor
haveno greaterneedto sleepunder bridges— or to defecatein alleys, panhandleon
streets,or sit for a lengthof time on parkbenches.For this is whatthenew legalregime
in Americancities is outlawing:just thosebehaviorsthatpoor people,andthehome-
less in particulai mustdo in the public spacesof the city And this regimedoesit by
legally (if in someways figuratively) annihilatingthe only spacesthe homelesshave
left. The anti-homelesslaws beingpassedin city after city in the United Stateswork
in aperniciousway: by redefiningwhat is acceptablebehaviorin public space,by in
effect annihilatingthe spacesin which the homelessmustlive, theselaws seeksimply
to annihilatehomelesspeoplethemselves,all in the nameof recreatingthe city as a
playgroundfor a seeminglyglobal capitalwhich is everreadyto do an evenbetterjob
of the annihilationof space.

The purpose of this paper is to explore the nature and implications of
antihomelesslaws — and their relationship to the ideology of globalization and
“livability” — in four main areas.First I will examinethe changinglegal structureof
public spacein American cities,focusingspecificallyon therashof laws passedin the
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1980sand l990s that seekto limit the actionsof homelesspeople. This sectionwill
beginthe examinationof the implicationsof theselaws by questioningnot only the
discoursessurroundingthe laws, but also the effect the laws haveon the freedoms
accruingto homelesspeople.I will show how theselaws attemptnotjust theannihi-
lation of space,but also the annihilationof the peoplewho live in it. SecondI will
showhow thesechangesin the legal structureof public spaceserve an increasingly
nervousbourgeoisieas it seeksto grapplewith insecuritiesendemicto the economy
This section exploressome of the economicroots of anti-homelesslegislation. The
waysin which economiclogics cometogetherwith alanguageof morality to recreate
the public sphereafter an imageof exclusivity is the topic of the third section.My
argumenthereis that anti-homelesslaws both reflect and reinforcea highly exclu-
sionarysenseof moderncitizenship, one that explicitly understandsthat excluding
somepeoplefrom their rights not only as citizens,but alsoas thinking, actingpersons,
is bothgoodandjust. Here,then,not only do I explorethe implicationsof theselaws
in termsof the effects on citizenshipandthepublic sphere;I alsocomplicatetheeco-
nomicanalysisof theprevioussectionby showinghowthelaws alsohaveroots in long-
standingideologicalor cultural concernsabout the relationshipbetweenthe deviant
poor andthe up-standingbourgeoisie.In the final sectionI showthat, lurking within
the discoursessurroundinganti-homelesslaws is a concernwith urban — or more
broadly landscape— aesthetics.The recentwave of anti-homelessness,and the laws
thatreinforceit, raiseimportantandrelatedquestionsof first, the relationshipbetween
aestheticsandeconomy,andsecond,the relationshipbetweenpublic spaceand land-
scape.At the risk of oversimplifying, I will suggestthat public spaceand landscape
shouldbe seenas oppositionalideals,oppositionalidealsthat saymuch abouthow we
regardthe constructionandpurposeof thepublic sphere.

Anti-homelessness Laws and the Annihilation of the Homeless

No one is free to perform an action unless there is somewherehe is free to per-
form it. . . , One of the functionsof property rules, particularly as far as land is con-
cerned, is to provide a basis for determiningwho is allowed to be where (Waldron,
1991:296).

Considerthis incompletebut by nowquite familiar litany, alitany thatshowsso clearly
how the annihilationof spaceby law is proceeding:

• In SanFrancisco,laws againstcampingin public, loitering, urinatinganddefecat-
ing are beingenforcedwith anew-foundrigor evenas the city repeatedlyrefuses
to install public toilets.

• In SantaCruz, Phoenix,St. Petersburgand countlessother cities, it is illegal to
sleepin public.

• In Atlanta andJacksonville,it is a crime to cut acrossor loiter in aparkinglot (in
Atlanta in May, 1993,atleast226peoplewerearrestedfor “begging,criminal tres-
pass,beingdisorderlywhile underthe influenceof alcohol, blockingapublic way
or loitering in aparkinglot” [AtlantaJournal and ConstitutionJuly 12, 1993]).

• In New York, it is illegal to sleepin or nearsubways,or to washcar windows on
the streets.



ANTI-HOMELESS LAWS IN THE UNITED STATES 9

• In February 1994, Santa Cruz contemplatedfollowing Eugene, Oregon and
Memphis,Tennessee’sleadby requiringbeggarsto obtainlicenses,aprocessthat
would include fingerprintingandphotographingpotentialbeggars,andrequiring
them to carry their photo-licenseat all times.

• In Baltimore,policewereempoweredto “move along” beggarsevenas it found its
aggressivepanhandlinglaw overturnedby a federaljudge.

• In May, 1995,Cincinnatimadeit illegal to begfrom anyonegetting in or out of a
car, nearautomatictellermachines,after 8 pm,or within six feetof anystorefront;
the cityalsomadeit illegal to sit or lie on sidewalksbetween7 amand9 pm; Seattle
andadozenother cities havesimilar laws.

The intent is clear: to control behaviorand spacesuch thathomelesspeople simply
cannotdo what theymustdo in order to survivewithout breakinglaws. Survival itself
is criminalized.And as David Smith (1994:495)argues,the “supposedpublic interests
that criminalization is purportedto serve” — such as the preventionof crime — “are
dubiousat best.” Instead,thereare,as we shall see,numerousotherreasonsfor crim-
inalizing homelessness,reasonsthat revolvearoundinsecurity in an unstableglobal
market anda rathertruncatedsenseof aestheticsdevelopedto support the pursuit
of capital. Sometimes,as in the Seattleexampleoutlined below, authorsof anti-
homelesslegislationare quite honestin their reasoning,evenif they still like to wrap
that reasoningin amantleof crime prevention.The hope is simply that if homeless
peoplecanbe madeto disappear,nothingwill standin the wayof realizingthe dream
of prosperity,socialharmony,andperpetualeconomicgrowth.Anti-homelessnessleg-
islation is not aboutcrime prevention;more likely it is aboutcrime invention. [. .

Sleepless in Seattle

[. . .] [T]he cutting edge for thesesorts of restrictionsprobably rests with Seattle
[...].

As earlyas 1986, Seattlehadpassedan aggressivepanhandlinglaw. The law was
later declaredunconstitutional.In any event, City Attorney Mark Sidrin was not
contentwith its effectiveness,andthereforepushedfor a suite of new laws in 1993
that outlawed everything from urinating in public to sitting on sidewalks. The
new laws further gavethe police the right to close to the public any alley it felt con-
stitutedamenaceto public safety Sidrin arguedthat such further restrictionson the
behaviorof homelesspeople(that is laws closingspacesusedby the homelessto activ-
ities the homelessmustdo there)was necessaryto assurethatSeattledid not join the
cities of California as “formerly greatplacesto live.” The dangerwas palpable,if still
subtle:

Obviouslytheseriouscrimesof violence,thegangsanddrug trafficking canteara corn-
munity apart,but we mustnot underestimatethe damagethat canbe done by a slower,
less-dramaticbut nonethelessdangerousunravelingof the social order. Even for hardy
urbandwellers,therecomesa point wherethe usually tolerable “minor” misbehaviors—
the graffiti, the litter andstenchof urine in doorways, the public drinking, the aggres-
sive panhandling,the lying down on the sidewalks— cumulatively becomeintolerable.
Collectivelyandin the contextof moreseriouscrime, they createa psychologyof fear
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that canandhaskilled other formerly great cities becausepeopledo not want to shop,

work, play or live in suchan environment(Sidrin, 1993).

The logic is fascinating.It is not so muchthat “minor misbehaviors”arein themselves
a problem. Rather, the contextwithin which thesebehaviorsoccur (“more serious
crime”) makes them a problem. The answer then seemsto focus not so much on
addressingthe context;instead,“[t] o addressthe misbehavioron our streets,we need
to strengthenour laws. We needto makeit acrime to repeatedlydrink or urinatein
public, becausesomepeopleignore thecurrentlawwith impunity . . .“ (Sidrin, 1993).
Sidrin recognizesthat “law enforcementaloneis not the answer” and thus supports
expandedservicesfor the homeless.‘At the sametime, however,more servicesalone
are also not the answer.Somepeoplemakebadchoices” — such as the “choice” to
urinate in public; to sit on sidewalks.“We alsoneedto addressthoselying down day
after day in front of some of our shops.This behaviorthreatenspublic safety The
elderly, infirm andvision impaired should not haveto navigatearoundpeoplelying
prone on frequentlycongestedsidewalks.”

Thereis another,perhapsmore important,dangerposedby thosesittingand lying
on streets:“many peopleseethosesittingor lying on the sidewalkand— eitherbecause
theyexpectto be solicitedor otherwisefeel apprehensive— avoidthearea.This deters
them from shoppingat adjacentbusinesses,contributingto the failure of someand
damagingothers,costingSeattlejobs and essentialtax revenue” (Sidrin, 1993). Sidrin
arguesin the endthathomelesspeoplein thestreetsandparks“threatenpublic safety
in a less-directbut perhapsmore serious way A critical factor in maintainingsafe
streetsis keepingthemvibrant and active in order to attractpeopleandcreateasense
of securityandconfidence.”And securityis preciselythe issue:

If you were to write Seattle’sstorytoday,you might borrowDicken’s memorableopening
of ‘A Tale of Two Cities,” “It wasthe bestof times, it was theworst of times.” From

Fortune Magazine’sNo, 1 place to do businessto the capital of “grunge,” from high-
tech productivity perchedon the Pacific Rim to espressobarristason the corners,it is
the bestof timesin Seattle.We’re evena good placeto be sleepless.

Especiallyif you arehomeless.UnderSidrin’s proposals,exceptionsto the “no sitting”
provisionswould be madefor “people usingsidewalksfor medicalemergencies,rallies,

parades,waiting for busesor sitting at cafesor espressocarts” (SeattleTimesAug. 28,
1993). The target of theselaws is obvious.And their effect was both predictable—

whenenforcementwas emphasizeddowntown,manyhomelesspeoplemovedto out-
lyingbusinessdistricts,promptingnumerouscomplaintsfrom merchantsin thoseareas
— andimportantto understand.To the degreethat laws can annihilatespacesfor the
homeless,theycanannihilatethe homelessthemselves.Whensuchanti-homelesslaws
cover all public space,thenpresumablythe homelesswill simply vanish.

The annihilation of people by law

Arguing from first principlesin abrilliant essay,Waldronshowsthat the condition of
beinghomelessin capitalistsocietiesis mostsimply the conditionof havingno place
to call one’s own. “One way of describing the plight of a homelessindividual might
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be to saythatthereis no placegovernedby aprivate propertyrule wherehe is allowed
to be” (Waldron, 1991:299). Homelesspeoplecan only be on private property — in
someone’shouse,in a restaurantbathroom— by the expresspermissionof the owner
of thatproperty While that is also true for the restof us, the restof us nonetheless
haveat leastoneplacein which we are (largely)sovereign.We do not needto askper-
mission to usethe toilet or showeror to sleep in a bed.Conversely,the only place
homelesspeoplemayhaveeventhe possibility of sovereigntyin their own actions is
on commonor public property.As Waldronexplains,in a “libertarianparadise”where
all propertyis privately held,ahomelesspersonsimplycould not be. “Our societysaves
the homelessfrom this catastropheonly by virtue of the fact thatsomeof its territory
is held as collective property and madeavailablefor common use. The homeless
are allowed to be — provided they are on the streets,in the parks,or underbridges”
(Waldron, 1991:300).

Yet as city after city passeslaws specificallyoutlawing commonbehaviors(urinat-
ing, defecating,standingaround,sitting, sleeping)in public property:

What is emerging— andit is not just a matterof fantasy— is a stateof affairs in which
a million or morecitizenshaveno placeto perform elementaryhumanactivities like uri-
nating, washing,sleeping,cooking, eating,andstandingaround.Legislatorsvoted for by
peoplewhoown privateplacesin which they cando thesethings are increasinglydecid-
ing to makepublic placesavailable only for activities other than theseprimal human
tasks.Thestreetsandthesubways,theysayarefor commutingfrom hometo office. They
are notfor sleeping;sleepingis what onedoesat home.The parksarefor recreationslike
walking andinformalball-games,things for which one’sown yard is a little too confined.
Parksarenot for cookingor urinating;again, theseare things onedoesat home. Since
thepublic andprivatearecomplementary,theactivitiesperformedin public arethe com-
plementof thoseperformedin private. This con’iplementarityworks fine for thosewho
havethebenefitof both sortsof places.However, it is disastrousfor thosewho must live
their whole lives on commonland. If I am right aboutthis, it is oneof the mostcallous
andtyrannicalexercisesof power in moderntimes by a (comparatively)rich andcom-
placentmajorityagainsta minority of their lessfortunatefellow humanbeings(Waldron,
1991:301—2).

In otherwords, we are creating a world in which a whole classof peoplesimply cannot
be, entirelybecausetheyhaveno place to be.

As troublesomeas it maybe to contemplatethenecessityof creating“safehavens”
for homelesspeople in the public spaceof cities, it is evenmoretroublesometo con-
templateaworld without them. The sorts of actionswe are outlawing — sitting on
sidewalks,sleepingin parks,loitering on benches,askingfor donations,peeing— are
not themselvessubjectto total societalsanction.Indeedtheyare all actionswe regu-
larly andevennecessarilyengagein. What is at question is wheretheseactionsare
done.For mostof us, aprohibitionagainstaskingfor adonationon astreetis of no
concern;we cansit in our studiesandcomposebegginglettersfor charities.So too do
rules againstdefecatingin public seemreasonable.When one of us — the housed—

find ourselvesunexpectedlyin the grips of diarrhea,for example,the questionis only
oneof timing, not at all of havingno placeto take careof our needs.Not so for the
homeless,of course:ahomelesspersonwith diarrheais entirelyatthe mercyof prop-
erty owners,or mustfind aplace on publicpropertyon which to relievehim or herself.
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Similarly, the pleasure(for me) of dozing in the sun on the grassof apublic park is
somethingI can, quite literally, live without, but only becauseI haveaplacewhereI
cansleepwheneverI choose.We arenot speakingof murderor assaulthere,in which
thereare (near) total societalbans.Ratherwe arespeaking,in the mostfundamental
sense,of geography,of ageographyin which a local prohibition (againstsleepingin
public, say) becomesatotal prohibitionfor somepeople.That is whyJeremyWaldron
(1991)understandsthe promulgationof anti-homelesslaws as fundamentallyanissue
of freedom:theydestroywhateverfreedomhomelesspeoplehave,as people,not just
to live underconditionsat leastpartially of their own choosing,but to live at all. And
thatis why what weunderstandpublicspaceto be, andhowwe regulateit, is so essen-
tial to the kind of societywe make.The annihilationof spaceby law is, unavoidably
(if still only potentially) the annihilationof people.

The degreeto which anti-homelesslegislationdiminishesthe freedomor rights of
homelesspeopleis not, of course,an importantconcernfor thosewho promoteanti-
homelesslaws. Rather,they seethemselvesnot as instigatorsof apogrom,but rather
as saviors:saviorsof cities, saviorsof all the “ordinarypeople”who would like to use
urbanspacesbut simply can’twhentheyare chockedfull of homelesspeoplelying on
sidewalks,sleepingin parksandpanhandlingthemeverytimetheyturna corner.And
theirsis not simplyagoodorjust cause;it is anecessaryone. “The conditionson our
streetsare increasinglyintolerable anddirectly threatenthe safety of all our citizens
and the economicviability of our downtownandneighborhooddistricts” according
to Sidrin (SeattleTimesOct. 1, 1993). Or as columnistJoniBalterput it “Seattle’stough
laws on panhandling,urinating anddrinking in public, andsitting andlying on the
sidewalkarecutting-edgestuff Anybody who doesn’tbelievein taking toughstepsto
make downtown more hospitableto shoppersandworkers wins two free one-way
ticketsto Detroit or anyotherdeadurbancenterof their choice” (Balter, 1994).Here
is the crux of the issue.Urbandeclineis seento be the resultof homelessness.Detroit
is “dead” becausepeople“make badchoices”andpanhandleon the streets,urinate
in public, or sit on sidewalks, therebypresumablyscaring off not only shoppers,
workersandresidents,but capitaltoo. Seattle,thoughperhapsin the midstof the “best
of times,” facesjust this samefate if it doesnot crack down on homelesspeopleand
their badbehaviors.Capital will avoid the city, downtownwill decline, Seattlewill
becomea bombedout shellresemblingDetroit or Newark.Hence,the homelessmust
be eliminated. [. .

Thelegal exclusionof homelesspeoplefrom public space(oratleastthelegal exclu-
sion of behaviorsthatmakeit possiblefor homelesspeopleto survive) has increased
in strengthduringthe late 1 980sandearly 1 990s,creatingandreinforcingwhatMike
Davis (1991) has calledfor Los Angeles “a logic like Hell’s.” This Hellish logic is of
coursearesponseto anotherquite Hellish one:the logic of a globalizedeconomythat
is successfulto the degreepeoplebuy into the ideology that makestheir placesto be
little morethanmerefactorsof production,factorsplayedoff otherfactorsin pursuit
of acontinualspatialfix to ever-presentcrisesof accumulation.It is aresponse,then,
that seeksto re-regulatethe spacesof cities so as to eliminatepeople quite literally
maderedundantby the capital the cities are now so desperateto attract.

It might seemabsurdto arguethat theproliferation of anti-homelesslegislation is
partof continualexperimentationin devisinganew“mode of regulation”for the real-
ities of post-fordistaccumulation.After all, the disorder of urban streetsseemsto
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bespeakpreciselythe inability to regulatethe contemporarypolitical economyBut as
Lipietz (1986:19) argues,a “regime of accumulation”materializesin “the form of
norms,habits,laws,regulatingnetworks,andso on thatensuretheunity of the process,
i.e. the appropriateconsistencyof individual behaviourswith the schemaof repro-
duction;” andas Harvey(1989:122)furthercomments,suchtalk of regulation“focuses
our attentionon the complexinterrelations,habits, political practices,andcultural
forms that allow ahighly dynamic, and consequentlyunstable,capitalistsystemto
acquire asufficient semblanceof order to function coherentlyat leastfor a certain
periodof time.” Hencecities aregrapplingwith two, perhapscontradictory,processes.
On the onehandthey mustseekto attractcapital seeminglyunfetteredby the sorts
of locational determinantsimportantduring the erawhen fordism was under con-
struction.That is, theymustmakethemselvesattractiveto capital — largeandsmall—

that can often chooseto locate thereor not. On the otherhand, they(togetherwith
otherscalesof the state)mustcreateaset of “norms, habits,laws, regulatingnetworks”
thatlegitimize the new rules of capitalaccumulation,rules in which not only is loca-
tion up for grabs,but so too do companiesseek returns of greaterrelativesurplus
value by laying off tensof thousandsof workers in a single shot, outsourcingmuch
labor, resortingto temporarylaborsupply firms, andso forth.

Theseprocessesarecontinuallynegotiatedwithin the urbanlandscapeitself. Within
capitalistsystems,the built environmentacts as asink for investmentsat timesof over
accumulationin the “primary” circuit of capital, the productivesystem.This state-
ment, however,shouldnot be readto imply either thatthe landscapesthusproduced
aresomehow“useless”to capitalor thatlocalelites,growth coalitions,or amorenebu-
lous “local culture” has no direct influenceon the form andlocation of suchinvest-
ment. Rather, investmentin the built environmentis cyclical, andoccurswithin an
already developedbuilt environment. “At any one momentthe built environment
appearsapalimpsestof landscapesfashionedaccordingto the dictatesof different
modes of productionat different stagesof their historical development” (Harvey,
1982:233).The key point, however, is that under capitalism,this built environment
must “assumeacommodity form” (Harvey, 1982:233).That is, while the usevalues
incorporatedin anylandscapemay(for differentpartsof the population)remainquite
important, the determiningfactor of a landscape’susefulnessis its exchangevalue.
Buildings, blocks, neighborhoods,districts can all be subject, as market conditions
change,as capitalcontinuesits searchfor a “spatial fix,” as otherareasbecomemore
attractivefor development,to rapiddevaluation.Quoting Marx, Harvey (1982:237)
arguesthat “[c]apital in generalis ‘indifferent to everyspecific form of usevalue’ and
seeksto ‘adopt or shedanyof them as equivalentincarnations.”Peoplefeel this in
their bones;they understandthe incredibly unstable,tenuousnature of investment
fixed in immovablebuildings,roads,parks,storesandfactories.If; therefore,the built
environmentappearsas “the dominationof past‘dead’ labour (embodiedcapital)over
living labour in the work process”(Harvey, 1982:237),thenthe goalof thosewhose
investmentsaresecurelytied to the deadis to assurethatthe landscapealwaysremains
a living memory,amemorythat still living capital finds attractiveandworth keeping
alive itself Investments— deadlabor — must thereforebe protectedat all costs.If a
built environmentpossessesusevalueto homelesspeople(for sleeping,for bathing,for
panhandling),but that usethreatenswhat exchangevaluemay still exist, or may be
created,thentheseusevaluesmustbe shed.The goalfor cities in the 1990shasbeen
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to experimentwith new modesof regulationover the bodiesandactionsof the home-
lessin the ratherdesperatehopethat this will maintainor enhancetheexchangeabil-
ity of the urban landscapein a global economyof largely equivalentplaces. The
annihilationof spaceby la~ytherefore, is actually an attemptto preventthosevery
spacesfrom being“creatively destroyed”by the continualandever-revolutionarycir-
cuits of capital.

Hence,whatcities are attemptingis not atriedandtruesetof regulatorypractices,
but a set of experimentsdesignedto negotiatethe insecurespacesof accumulation
and legitimationat the endof the twentiethcenturyThe goal is to create,througha
seriesof laws andideologicalconstructions(concerning,for example,who the home-
less“really” are), alegitimatestay againstthe insecurity of flexible capital accumula-
tion. That is, throughtheselaws andothermeans,cities seekto usea seeminglystable,
orderedurban landscapeas apositive inducementto continued investmentand to
maintainthe viability of current investmentin coreareas(by showingmerchants,for
example,that theyaredoing somethingto keepshopperscomingdowntown).In this
sense,anti-homelesslegislationis reactionaryin themostbasicsense.As a reactionto
thechangedconditionsof capitalaccumulation,conditionsthemselvesthatactively (if
not exclusively)producehomelessness,suchlegislationseeksto bolsterthe built envi-
ronmentagainstthe ever-possiblespecterof declineandobsolescence.It actuallydoes
not matter thatmuchif this is how capital “really” works; it is enoughthat thosein
positionsof powerbelievethatthis is howcapitalworks.As SeattleCity AttorneyMark
Sidrintold thecity council,thepurposeof stringentcontrolson the behaviorof home-
lesspeopleis designed“to preservethe economicviability of Seattle’scommercialdis-
tricts” (Seattle TimesAug. 3, 1993); or as he wrote more colorfully in an op-ed piece,
“we Seattleiteshavethis anxiety, this naggingsuspicionthatdespitethemountainsand
the Soundandsmugnessaboutall our advantages,maybe,just maybewe are pretty
much like thoseotherbig American cities, ‘backEast’ as we usedto saywhen I was
a kid and before Californiajoined the list of ‘formerly greatplacesto live’” (Sidrin,
1993). Thepurpose,then,is certainlynot to gain holdof the conditionsthatproduce
so much anxiety, but rather to condition peopleto it, to show its inevitability, and
thereby,if not to positively benefit from it, thenatleast not to lose either.Regulation
is designednot to regulatethe economy,but to regulatethosewho are the victims of
it. [...]

Regulatingthe homelesstakeson acertainurgency“Refusing” to conform to the
dictatesof new urbanrealities,homelesspeopledaily remindusof thevagariesof the
contemporarypolitical economyBy lying in our way on the sidewalks,they require
us to confront the possibility thatwhat the collapseof time andspacesocelebrated
in laudatoryaccountsof the new economyleavesin its wakeis certainlynota collapse
of material space: the spacesof the city still exist in all their complexity Kirsch’s
(1995:529)questionis worth askingagain:“What happensto spaceafier its collapse?”
Seemingly,it gets filled by homelesspeople.For law-makersthe immediatething that
happensafter the collapseof spaceis that control over spacewithin cities is seemingly
lost; the long-termsolution is thus to re-regulatethosespaces,annihilatethe home-
less,andallow the city to onceagainbecomeaplaceof order~pleasure,consumption
and accumulation.The implicationsof such policies — such meansof regulation—

seemclearenoughfor homelesspeople.As Waldron(1991:324)so clearlyshows,“what
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we are dealingwith hereis not just ‘the problemof homelessness,’but a million or
morepersonswhoseactivity anddignity and freedomareat stake.” But so too arewe
creating,throughtheselaws and the discoursesthat surroundthem, apublic sphere
for all of us that is just as brutal as the economywith which it articulates.

Citizenship in the Spacesof the City:A Brutal Public Sphere

Now one questionwe faceasasociety — a broadquestionof justiceandsocialpolicy —

is whetherwe are willing to tolerate an economicsystemin which large numbersof
peopleare homeless,Sincethe answeris evidently, “Yes,” the questionthat remainsis
whetherwe arewilling to allow thosewho are in this predicamentto actas free agents,
looking after their ownneeds,in public places— the only spaceavailableto them.It is a
deeplyfrighteningfact aboutthe modernUnitedStatesthat thosewho havehomesand
jobs arewilling to answer“Yes” to the first questionand“No” to the second(Waldron,
1991:304).

The importanceof anti-homelesslaws to the freedomof homelesspeople seems
clear — and important enough.But beyondthat, theselaws also have the effect of
helping to createandreproduceabrutalpublic spherein which not only is it excus-
ableto desti’oy the lives of homelesspeople,but alsoin which thereseemsscantpos-
sibility for apolitical discourseconcerningthe nature of the types of cities we want
to build. That,is, theselaws reflect achangingconceptionof citizenshipwhich, con-
trary to the hard won inclusions in the public spherethat markedthe civil rights,
women’sandothermovementsin pastdecades,now seeksto re-establishexclusionary
citizenshipas just andgood.

CraigCalhoun(1992:40)hasargued thatthe most valuableaspectof Habermas’
The Structural 7iansformationof the Pub/ic Sphere(1989) is that it shows“how adetermi-
nateset of sociohistoricalconditionsgaverise to idealstheycould not fulfil” andhow
this spacebetweenidealandreality might hopefully “provide motivation for thepro-
gressivetransformationof thoseconditions.” In laterwork, Habermasturned away
from such historically specific critique to focus on “universalcharacteristicsof com-
munication” (Calhoun, 1992:40).Others,however,haveretainedthe ideal of acriti-
cal public spherein which continualstruggleseeksto force the materialconditionsof
public life evercloserto the normativeideal of inclusiveness.Calhoun(1992:37)sug-
gests that social movements,not just dispassionateindividuals,have beencentral in
“reorienting the agendaof public discourse,bringing new issues to the fore”. As
Calhoun(1992:37)notes,“The routinerational-criticaldiscourseof thepublic sphere
cannotbe about everythingall at once. Somestructuringof attention, imposedby
dominantideology, hegemonicpowers,or social movements,mustalwaysexist.” The-
ories of the public sphere— andpracticeswithin it — therefore,must necessarilybe
linked to theoriesof public space.Social movementsnecessarilyrequire a “space]~r
representation”(Mitchell, 1995:124). The regulationof public spacethus necessarily
regulatesthe natureof public debate:the sorts of actionsandpracticesthat canbe
consideredlegitimate, the role of variousgroupsas membersof a legitimate public,
etc. Regulatingpublic space (and the peoplewho live in it) “structures attention”
towardsomeissuesandawayfrom others.
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Similarly theperhapsinchoateinterventionsinto public debatemadeby homeless
peoplethroughtheir merepresencein public forcesattentionon the natureof home-
lessnessas apublic problemandnotjust one residingin the private bodiesand lives
of homelesspeoplethemselves.This is the “crucial where” questionto which Cresswell
(1996) hasrecently drawn our attention. Cresswellarguesthat regulatingpeopleis
often aproject of regulatingthe purity of space,of creatingfor any spacea set of
determinantmeaningsas to what is proper.Yet theseproprietaryplacesare continu-
ally transgressed;and thesetransgressionsarejust as continually redressedthrough
dominantdiscourseswhich seek to reinforce the “network or web of meanings”of
placesuch thatthe pure andproperis shoredup againsttransgression.The objectof
suchdiscourse,Cresswell(1996:59)writes, “is an allegedtransgression,an activity that
is deemed‘out of place’” — for example,justthosesortsof “private” activitiesin which
the homelessengagein public space,andwhich are now the subjectof such intense
legal regulation. By being out of place, homelesspeople threaten the “proper”
meaningof place.

But thereis moreto it thanthat. By beingout of place,by doingprivate thingsin
public space,homelesspeoplethreatennot justthe spaceitself; but also the very ideals
upon which we haveconstructedour rather fragile notionsof legitimate citizenship.
Homelesspeople scareus: they threatenthe ideologicalconstructionwhich declares
that publicity — andaction in public space— mustbe voluntary Citizenship is based
on notionsof volunteerismin contemporarydemocracies.Privatecitizensmeet(if only
ideally) in public to form a (or the) public. But theyalwayshavethe option of retreat-
ing backinto private,into their homes,into thoseplacesover which theypresumably
havesovereigncontrol. The public sphereis thus a voluntary one, and the involun-
tary publicity of the homelessis thus profoundly unsettling. Efforts like Heather
MacDonald’s (1995) to show the voluntary nature of homelessnessare therefore
crucial for anotherreasonthanthatoutlined above.Suchefforts provide an ideologi-
cal groundingfor reassertingthe privilegesof citizenship,for reassuringourselvesthat
our democracystill works, despitethe unsettlingshifting of scalesassociatedwith the
annihilatingeconomyAs homelessnessgrowsconcomitantlywith theglobalizationof
the economy (eroding boundaries,unsettling place, throwing into disarray settled
notionsabouthome,community,nationandcitizenship),homelesspeoplemarooned
in public frighten usevenmore. Not therebut for the graceof God, but ratherthere
but for the graceof downsizing,out-sourcingcorporations,go I. So it becomesvital
that we re-orderour cities suchthat homelessnessis “neutralized” andthe legitimacy
of the state,andindeedour own senseof agencyis maintained.The rights of home-
lesspeopledo not matter(when in competitionwith “our” rights to order, comfort,
placesfor relaxation, recreationandunfetteredshopping)simplybecausewework hard
to convinceourselvesthathomelesspeopleare not really citizens in the senseof free
agentswith sovereigntyover their own actions.Anti-homelesslegislationhelps insti-
tutionalizethis convictionby assuringthehomelessin public no placeto be sovereign.

Anti-homelesslegislation,by seekingto annihilate the spacesin which homeless
peoplemustlive — by seeking,that is, to so regulatethepublic spaceof the city such
thatthereliterally is no roomfor homelesspeople,recreatesthe public sphereas inten-
tionally exclusive, as a sphere in which the legitimate public only includes those
who (asWaldronwould put it) havea placegovernedby privatepropertyrulesto call
their own. Landedproperty thusagainbecomesa prerequisiteof effectivecitizenship.
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Deniedsovereignty,homelesspeoplearereducedto the statusof children: “the home-
lesspersonis utterly andatall timesatthemercyof others” (Waldron,1991:299).Re-
assertingthe child-like nature of somemembersof society so as to render them
impotent is, of course,an old move, practicedagainstwomen,African Americans,
AsianandsomeEuropeanimmigrants,andunpropertied,radicalworkersthroughout
the courseof American history

But suchmovesare notjust damagingto their subjects.Rather,theydirectly affect
the restof us too. “[I]f we value autonomy,”Waldron(1991:320)argues,

we shouldregardthe satisfactionof its preconditionsas a matterof importance;other-
wise, our valuessimply ring hollow so far as real peopleareconcerned.. . . [T]hough
we saythereis nothingdignified aboutsleepingor urinating,there is certainly something
inherentlyundignified aboutbeingpreventedfrom doing so. Every torturerknows this:
to breakthe humanspirit, focusthe mind of the victim through petty restrictionspiti-
lessly imposedon the banal necessitiesof life. We should be ashamedthat we have

allowedour laws of publicandprivate propertyto reducea million or morecitizensto
somethinglike this level of degradation.

We are recreatingsociety— andpublic life — on the model of the torturer, swerving
wildly betweenpaternalisticinterestin the lives of our subjectsand their structured
degradation.In essencewe arerecreatinga public spherethat consistsin unfreedom
and torture. Or as Mike Davis (1990:234)puts it in a chillingly accuratemetaphor:
“The cold war on the streetsof Downtown is everescalating.”To the degreewe can
convinceourselvesthat the homelessare the Communistsof our age, we are calling
this public spherejust.Andthat hastheeffect of legitimizingnot only our own restric-
tions on theautonomyof others,but also the iniquitous political economythatcreates
the conditionswithin which we take suchdecisions.[. .
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Is It Now a Crime to BePoor?
By BARBARA EHRENREICH

IT’S too badsomanypeoplearefalling into povertyat a timewhenit’s almostillegal tobe poor.Youwon’t be arrestedfor

shoppingin a DollarStore,but if you aretruly, deeply,in-the-streetspoor,you’re well advisednot to engagein anyof the

biological necessitiesof life — like sitting,sleeping,lying downor loitering. City officialsboastthatthereis nothing
discriminatoryaboutthe ordinancesthatafflict the destitute,mostof which go backto thedawnof gentrificationin the ‘8os

and‘90s. “If you’re lying on a sidewalk,whetheryou’re homelessor a millionaire,you’re in violationof theordinance,”a city
attorneyin St. Petersburg,Fla., saidin June,echoingAnatoleFrance’simmortalobservationthat “the law, in its majestic

equality,forbidsthe rich aswell asthepoorto sleepunderbridges.”

In defianceof all reasonandcompassion,thecriminalizationof povertyhasactuallybeenintensifyingastherecession
generatesever morepoverty. Soconcludesa newstudyfrom theNational Law Centeron HomelessnessandPoverty,which

foundthatthe numberof ordinancesagainstthe publiclypoorhasbeenrisingsince2006, alongwith ticketing andarrests

for more“neutral” infractionslike jaywalking,littering or carryinganopencontainerof alcohol.

ThereportlistsAmerica’sio “meanest”cities — the largestof which areHonolulu,Los AngelesandSanFrancisco— but
newcontestantsarespringingup every day.TheCity Council in GrandJunction, Cob,,hasbeenconsideringa ban on
begging,andat theendof June,Tempe,Ariz., carriedoutafour-daycrackdownon theindigent.How doyou knowwhen
someoneis indigent?As a LasVegasstatuteputsit, “An indigentpersonis a personwhom a reasonableordinaryperson

would believeto beentitledto apply for or receive”public assistance.

Thatcouldbemebeforetheblow-drying andeyeliner,andit’s definitelyAl Szekelyat anytimeof day.A grizzled
62-year-old,heinhabitsa wheelchairandis oftenfoundon G Streetin Washington thecity thatis ultimatelyresponsible

for thebullethetookin the spinein Fu Bai, Vietnam,in 1972. Hehadbeenenjoyingthe luxury of anindoorbeduntil last

December,whenthe policesweptthroughtheshelterin themiddle ofthe night looking for menwith outstandingwarrants.

It turnedout that Mr. Szekely,who is anordainedministeranddoesnotdrink, do drugsor cursein frontof ladies,did

indeedhaveawarrant— for notappearingin courttofacea chargeof “criminal trespassing”(for sleepingon a sidewalkin a
Washingtonsuburb).Sohewasdraggedoutof the shelterandputin jail. “Can you imagine?”askedEric Sheptock,the

homelessadvocate(himselfashelterresident)who introducedmeto Mr. Szekely.“They arresteda homelessman in a

shelterfor beinghomeless.”

Theviciousnessof theofficial animustowardtheindigentcanbebreathtaking.A few yearsago,a groupcalledFoodNot
Bombsstartedhandingoutfreeveganfood to hungrypeopleinpublic parksaroundthe nation.A numberof cities,led by

LasVegas,passedordinancesforbiddingthe sharingoffood with the indigentin publicplaces,andseveralmembersof the
groupwerearrested.A federaljudgejustoverturnedthe anti-sharinglaw in Orlando,Fla.,butthe city is appealing.And now

Middletown,Conn., iscrackingdownon food sharing.

If povertytendstocriminalizepeople,it is alsotruethat criminalizationinexorablyimpoverishesthem.ScottLovell, another
homelessmanI interviewedinWashington,earnedhis recordby committinga significantcrime— by participatingin the

armedrobberyof asteakhousewhenhewas 15.AlthoughMr. Lovell dressesandspeaksmorelike a summertouristfrom

Ohio thanafelon, hiscriminal recordhasmadeit extremelydifficult for him tofind ajob.

ForAl Szekely,thearrestfor trespassingmeanta furtherdescentdownthe circlesof hell. While in jail, helosthisslot in the

shelterandnow sleepsoutsidetheVerizon Centersportsarena,wherethebig problem,in additionto thesecurityguards,is
mosquitoes.His stick-thinarmsarecoveredwith pink crustysores,which hetreatswith a regimenof frantic scratching.

1 of 3 8/25/20098:38PM



Op-EdContributor- Is It Now a Crime to Be Poor?.. NYTimes.com hp://www.nytimes.com/2009/08/09/opinion/O9ehrenreich.html?em=&p...

Forthe not-yet-homeless,therearetwo mainpathsto criminalization— oneinvolving debt,andthe otherskincolor.

Anyoneof anycoloror pre-recessionfinancialstatuscanfall into debt,andalthoughwepride ourselveson the abolitionof

debtors’prison,inat leastonestate,Texas,peoplewho can’tafford to paytheirtraffic finesmaybemadeto “sit out their
tickets” in jail.

Oftenthepathto legaltroublebeginswhenoneof your creditorshasa courtissueasummonsfor you,which you fail to

honorfor onereasonor another.(Maybeyour addresshaschangedor you neverreceivedit.) Nowyou’re in contemptof
court. Or supposeyou miss apaymentand,beforeyou realizeit, your car insurancelapses;thenyou’re stoppedfor

somethingbike abrokenheadlight.Dependingonthe state,you mayhaveyour car impoundedor facea steepfine — again,
exposingyou to a possiblesummons.“There’sjust no endto it oncethecycle starts,”saidRobertSolomonof YaleLaw
School.“It just keepsaccelerating.”

By far the mostreliablewayto be criminalizedby povertyis to havethewrong-colorskin. Indignationruns highwhena

celebrityprofessorencountersracialprofiling, butfor decadeswholecommunitieshavebeeneffectively“profiled” for the
suspiciouscombinationofbeingbothdark-skinnedandpoor,thanksto the “brokenwindows”or “zero tolerance”theoryof

policing popularizedby RudyGiuliani,whenhewasmayorof NewYork City, andhispolice chiefWilliam Bratton.

Flick a cigarettein a heavilypatrolledcommunityof colorandyou’re littering; wearthewrong colorT-shirt andyou’re

displayinggangallegiance.Juststrolling aroundin adodgyneighborhoodcanmarkyou asa potentialsuspect,accordingto
“Let’s GetFree:A Hip-HopTheoryof Justice,”aneye-openingnewbookby PaulButler, aformerfederalprosecutorin

Washington.If you seemat all evasive,which I supposeis like looking “overly anxious”in an airport,Mr. Butler writes,the

police “can force you to stopjust to investigatewhy you don’t want to talk to them.” And don’t getgrumpy about it or you
couldbe“resistingarrest.”

There’sno minimumagefor beingsuckedintowhatthe Children’sDefenseFundcalls “the cradle-to-prisonpipeline.” In

NewYork City, ateenagercaughtin public housingwithoutanID — say,whilevisiting afriend or relative— canbecharged
with criminaltrespassingandwind upin juvenile detention,Mishi Faruqee,the directorof youthjusticeprogramsfor the
Children’sDefenseFundof NewYork, told me.In just thepastfew months,a growingnumberof cities havetakento

ticketing andsometimeshandcuffingteenagersfoundonthe streetsduringschoolhours.

In Los Angeles,the fine for truancy is $250; in Dallas, it can be asmuch as$500 — crushingamountsfor peopleliving near

the povertylevel.Accordingto theLosAngelesBusRidersUnion,anadvocacygroup,12,000 studentswereticketedfor
truancyin 2008.

Why doestheBus RidersUnion care?Becauseit estimatesthat80 percentofthe “truants,” especiallythosewho areblackor
Latino,aremerelylatefor school,thanksto the waythatover-filled buseswhiz by them withoutstopping.I metpeoplein

LosAngeleswhotold metheykeeptheir childrenhomeif there’sthe slightestchanceof their beinglate. It’s aningenious
anti-truancypolicy thatdiscouragesparentsfrom sendingtheir youngstersto school.

The patternis to curtail financingforservicesthatmight helpthepoorwhile rampingup law enforcement:starveschool

andpublic transportationbudgets,thenmaketruancyillegal. Shutdownpublic housing,thenmakeit a crimeto be
homeless.Be sureto harassstreetvendorswhentherearefew otheropportunitiesfor employment.Theexperienceof the
poor,andespeciallypoorminorities,comesto resemblethatof a rat in a cagescramblingto avoiderraticallyadministered

electricshocks.

And if you shouldmakethe mistakeof tryingto escapevia a briefmarijuana-inducedhigh, it’s “gotcha” all overagain,
becausethatof courseis illegal too. Oneresultis our staggeringlevel of incarceration,the highestin the world.Todaythe

samenumberof Americans— 2.3 million — residein prisonasin public housing.

Meanwhile,thepublic housingthat remainshasbecomeever moreprisonlike,with residentssubjectedto drugtestingand

randompolicesweeps.Thesafetynet,or what’sleft of it, hasbeentransformedinto a dragnet.

Someof the communityorganizersI’ve talkedto aroundthecountrythinktheyknowwhy “zero tolerance”policinghas
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ratchetedup sincetherecessionbegan.LeonardoVilchis of theUnion deVecinos,a communityorganizationin Los Angeles,
suspectsthat“poor peoplehavebecomea sourceofrevenue”for recession-starvedcities, andthatthepolice canalwaysfind

a violationleadingto a fine. If so,this is asingularlydementedfund-raisingstrategy.At a Congressionalhearingin June,the

presidentof the NationalAssociationof Criminal DefenseLawyerstestified aboutthe pervasive“overcriminalizationof
crimesthatarenot a risk to publicsafety,”like sleepingin a cardboardbox orjumpingturnstiles,which leadsto expensively

cloggedcourtsandprisons.

A PewCenterstudyreleasedin March foundstatesspendingarecord $51.7billion on corrections,anamountthat thecenter

judged,with anexcessof moderation,to be“too much.”

But will it beenough— the collision of risingprisonpopulationsthatwecan’tafford andthecriminalizationofpoverty— to

forceusto breakthe madcycle of povertyandpunishment?With thenumberof peoplein povertyincreasing(some

estimatessuggestit’s up to 45 million to 50million, from 37million in 2007)severalstatesarebeginningto easeup on the
criminalizationof poverty— for example,by sendingdrugoffendersto treatmentratherthanjail, shorteningprobationand

reducingthenumberof peoplelockedup for technicalviolationslike missedcourt appointments.But othersaretightening
the screws:notonly increasingthenumberof “crimes” butalsochargingprisonersfor their roomandboard— assuringthat

they’ll bereleasedwith potentiallycriminalizing levelsof debt.

Maybewecan’tafford themeasuresthatwould begintoalleviateAmerica’sgrowing poverty— affordablehousing,good

schools,reliable public transportation and soforth. I would argue otherwise,but for now I’d be contentwith a consensus
that,if wecan’tafford to truly helpthe poor,neithercanweaffordto go on tormentingthem.

BarbaraEhrenreichis theauthor, mostrecently,of“This LandIs TheirLand:ReportsFrom a DividedNation.”
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